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ANNEX*

DECI SION OF THE HUMAN RI GHTS COWM TTEE UNDER
THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Communi cation N°_ 746/ 1997**

Subnmitted by: Humbert o Menanteau Aceituno and
M. José Carrasco Vasquez
(represented by counsel M. Nelson Caucoto
Pereira of the Fundaci 6n de Ayuda Soci a
de las Iglesias Cristianas)

Al leged victim The aut hors
State party: Chile
Date of communi cation: 21 August 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 26 July 1999

Adopts the foll ow ng:

Deci sion on adnissibility

1. It is alleged that M. Hunmberto Menanteau Aceituno and M. José Carrasco
Vasquez, are victinms of violations by Chile of articles 2, 5, 14 paragraph 1,
15 paragraphs 1 and 2, 16 and 26 of the International Covenant on Civil and

*The followi ng menbers of the Committee participated in the exam nation of
the present comunication: M. Abdelfattah Anor, M. N suke Ando, M.
Praful |l achandra N. Bhagwati, Lord Colville, M. Elizabeth Evatt, M. Pilar
Gai t4n de Pombo, M. Eckart Kiein, M. David Kretzmer, M. Rajsooner Lallah, M.
Fausto Pocar, M. Martin Scheinin, M. Hpélito Solari Yrigoyen, M. Roman
W eruszewski and M. Abdal |l ah Zakhi a.

**Pursuant to rule 85 of the Comrittee's rules of procedure, Ms. Cecilia
Medi na Quiroga did not participate in the exam nation of the case.
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Political Rights. They are represented by counsel, M. Nelson Caucoto Pereira
of the Fundaci6n de Ayuda Social de las lglesias Cristianas. The Covenant
entered into force for Chile on 23 March 1976, the Optional Protocol on 28
August 1992.:

The facts as submitted by the author

2.1 On 19 Novenber 1975, Humberto Menanteau was detained at his parents
house. The day after Jose Carrasco was detained at a friend' s house. It is
believed they were both killed on 1 Decenber of the sane year. Their relatives
recogni sed their bodies on 10 Decenber 1975 at the norgue. The bodi es which were
found by a farner, were mutil ated and presented signs of torture.

2.2 Hunberto Menanteau and Jose Carrasco were nenbers of the arnmed group MR
(Movim ento de |zquierda Revolucionario) when at the end of 1974 they were
detai ned by the police, the then DINA (Direccién de Inteligencia Nacional).
VWi | e detained, both nen and two other nenbers of the MR, took part in a
tel evised neeting in which they tried to convince the rest of the armed group
to put an end to the arnmed conflict. They were rel eased in Septenber of 1975.

2.3 They were re-detained in Novenber 1975, by armed civilians whom the
Chilean Authorities alleged were nenbers of the MR During their prior
detention, the press had published that the MR had threatened the lives of
those that had called for an end to the armed conflict. Mreover, after the
deat hs of Hunberto Menanteau and Jose Carrasco, their relatives received letters
in which the MR all egedly assuned responsibility for their deaths.

2.4 Counsel states that DINA nenbers were responsible for these nurders,
all egedly to prevent both men fromrejoining the MR Counsel also points out
that there were w tnesses who saw both nen at the DINA's headquarters, Villa
Gimaldi, during their second detention, in November 1975.

2.5 Proceedings to ascertain the circunmstances of the deaths of Hunberto
Menant eau and Jose Carrasco were initiated, on 2 Decenmber 1975, before the Buin
Mai po Court (Juzgado de Letras de Buin-Miipo). The Buin Maipo Court decreed on
6 Cctober 1976, a provisional discontinuance (sobreseimento provisional) of the
case.

2.6 1In 1991 the case was reopened both on the basis of new information and a
new W tness. The witness, Luz Arce Sandoval, had been detained by the DI NA which
she had | ater joined. She identified the D NA nmenbers who had all egedly taken
part in the ki dnappings and nmurders. While the civil courts were investigating
the case, the mlitary jurisdiction initiated a conflict of jurisdiction which
was resolved by the Suprene Court, on 23 March 1993,in favour of the Mlitary
Jurisdiction. The Il Mlitary Court of Santiago (1l Juzgado Mlitar de Santi ago)
decreed the formal discontinuance (sobreseimento definitivo) of the case, in

_ Chile entered a declaration, recognizing the conpetence of the Human
Ri ghts Cormittee to receive and consi der comunications fromindividuals, on

t he understandi ng of the Governnment of Chile that this conpetence applies in
respect of acts occurring after the entry into force for that State of the
Optional Protocol, or in any event to acts which began after 11 March 1990.
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accordance with law 2.191 of 1978, without going into further investigations.
On 14 Decenber 1994 the MIlitary Court (Corte Marcial)2 ratified this decision

2.7 A conplaint (Recurso de Queja) was then filed with the Suprene Court
(Corte Supremm), on grounds of abuse of power on the part of the Il Mlitary
Court of Santiago and the MIlitary Court, for dismssing a case under the
provi sions of the Amesty decree of 1978. On 16 May 1996, the Supreme Court
di sm ssed the conplaint. Two of the civilian judges concurred with the deci sion,
but stated that the case should have been dism ssed because the crimninal action
was statute-barred and not on the basis of an amesty.

The conpl ai nt

3.1 The conplaint is based on violations by the Chilean authorities both of
national law and international conventions. Counsel alleges that the events
narrated constitute acts or onissions which, when commtted, were crimnal acts
under general principles of |aw recognised by the conmunity of nations, and
whi ch may not be statute-barred nor unilaterally pardoned by a State, and are
in violation of article 15, paragraph 2, of the Covenant. Counsel clains that
by applying the amesty |aw of 1978 Chile accepted the inpunity of those held
responsi ble for these acts. It is alleged that the State has renounced its
obligation to investigate international crinmes and to bring to justice those
responsi ble for the crines. This means that fundanental rights of the victins
and their famlies have been vi ol at ed.

3.2 Counsel alleges that application of the 1978 amesty | aw, decree no 2191,
deprived the victinms and their famlies of the right to justice including the
right to a fair trial and to adequate conpensation for the violations of the
Covenants Counsel further alleges a violation of article 14 of the Covenant, in
that neither the authors nor their famlies were afforded the right to a fair
and an inpartial hearing: as the case was placed before the mlitary courts, the
principle of equality of arnms was not respected.

3.3 The decisions of the mlitary courts not to investigate the victins’
deaths are said to constitute a violation of the latters' right to be recogni sed
as a person before the law, in violation of article 16 of the Covenant.

3.4 Counsel contends that with the Suprenme Court's judgenent of May 1996, al
avail abl e donestic renedi es have been exhausted.

3.5 Wth respect to the reservation entered by Chile upon ratification of the
Ootional Protocol, it is alleged that although the events occurred prior to 11
March 1990, the contested decision is the Supreme Court's judgenent of May 1996.

2Counsel explains that this Court is made up of five judges, three are
officers, one each fromthe arny, the air force and the Carabi neros, the
other two are civil judges fromthe | Santiago Court of Appeal

3ln this respect, reference is nmade to the Inter-Anerican Conm ssion's
decision in the Vel azquez Rodriguez case.
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State party's observations and counsel’s coments

4.1 In subm ssion dated 26 August 1997, the State party provides a detailed
account of the history of the case and of the ammesty law of 1978. It
specifically concedes that the facts did occur as described by the authors. It
was indeed in reaction to the serious human rights violations conmtted by the
former military regime that former President Aylwin instituted the Nationa

Truth and Reconciliation Comm ssion by Decree of 25 April 1990. For its report,
the Commi ssion had to set out a conplete record of the human rights violations
that had been brought to its attention; anmong these were the authors’ case. The
State party gives a detailed account of investigations into the incident. It is
noted that the case is set out in page 534 of the Commission’s final report; the
conclusion was that the deaths did not occurred as reflected in the officia

version published at the tine but rather were the responsibility of the DI NA

4.2 The State party submts that the facts at the basis of the comunication
cannot be attributed to the constitutionally elected government(s) which
succeeded the mlitary reginme. It provides a detailed account of the historical
context in which | arge nunbers of Chilean citizens disappeared and were
summarily and extrajudicially executed during the period of the mlitary
regi nme.

4.3 The State party notes that it is not possible to abrogate the Ammesty
Decree of 1978, and adduces reasons: first, legislative initiatives such as
those relating to amesties can only be initiated in the Senate (article 62 of
the Constitution), where the Government is in a mnority. Second, abrogation
of the law would not necessarily have repercussions under crimnal |aw for
possible culprits, on account of the prohibition of retroactive application of
crimnal laws. This principle is enshrined in article 19 lit.3 of the Chilean
Constitution and article 15, paragraph 1, of the Covenant. Three, the
conposition of the Constitutional Court. Four, the designation of the
Commranders in Chief of the Armed Forces; the President of the Republic may not
renmove the present officers, including General Pinochet. Lastly the conposition
and attributions of the National Security Council (Consejo de Seguridad
Nacional) restrict the attributions of the denocratic authorities in all matters
pertaining to internal or external national security.

4.4 The State party further observes that the existence of the amesty | aw does
not inhibit the continuation of crimnal investigations already under way in
Chilean tribunals. In this sense, the ammesty decree of 1978 may extinguish the
crimnal responsibility of those accused of crines under the mlitary regine,
but it cannot in any way suspend the continuation of investigations that seek
to establish what happened to individuals who were detained and |ater
di sappeared. This has been the interpretation of the decree both by the Mlitary
Court and by the Suprene Court.

4.5 The Government enphasizes that the Chilean Constitution (article 73)
protects the independence of the judiciary. As such, the Executive cannot
interfere with the application and the interpretation of donestic |aws by the
courts, even if the courts’ decisions go against the interests of the
Gover nnment .

4.6 Wth respect to the terns of the ammesty law, the State party points to the
necessity to reconcile the desire for national reconciliation and pacification
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of society with the need to ascertain the truth of past human rights violations
and to seek justice. These criteria inspired ex-President Aylw n when he set
up the Truth and Reconciliation Commission. To the State party, the conposition
of the Commission was a nodel in representativity, as it included nenbers
associated with the forner mlitary reginme, former judges and nenbers of civi
society, including the founder and president of the Chilean Human Rights
Conmi ssi on.

4.7 The State party distinguishes between an ammesty granted de facto by an
authoritarian reginme, by virtue of its failure to denounce or investigate
massi ve human rights abuses or by adopting neasures designed to ensure the
impunity of its nmenbers, and an ammesty adopted by a constitutionally elected
denocratic regime. It is submitted that the constitutionally el ected governnents
of Chile have not adopted any ammesty neasures or decrees which could be
consi dered inconpatible with the provisions of the Covenant; nor have they
conmitted any acts which would be incompatible with Chile s obligations under
t he Covenant.

4.8 The State party recalls that after the end of the mandate of the Truth and
Reconciliation Conm ssion, another body - the so-called "Corporaci 6n Naciona
de la Verdad y Reconciliacidén" - continued the work of the former, thereby
underlining the Governnent’s desire to investigate the nassive violations of the
former mlitary reginme. The "Corporaci 6n Naci onal" presented a detailed report
to the Governnent in August of 1996, in which it added the cases of 899 further
victinms of the previous regine. This body al so oversees the inplenmentation of
a policy of conpensation for victinms which had been reconmmended by the Truth and
Reconcil i ati on Commi ssion

4.9 The legal basis for the conpensation of victinms to the forner mlitary
regime is Law No.19.123 of 8 February 1992, which

* sets up the Corporaci 6n Nacional and nandates it to pronpote the conpensation
to the victins of human rights violations, as identified in the final report of
the Truth and Reconciliation Conm ssion

* mandat es the Corporaci 6n Nacional to continue investigations into situations
and cases in respect of which the Truth and Reconciliati on Comm ssion could not
determ ne whether they were the result of political violence;

* fixes maximum levels for the award of conpensati on pensions in every case,
dependi ng on the number of beneficiaries;

* establishes that the conpensati on pensions are readjustable, rmuch |ike the
general system of pensions;

* grants a "compensation bonus" equivalent to 12 nonthly conpensati on pension
paynents;

* increases the pensions by the anpunt of nonthly health insurance costs, so
that all health-related expenditures will be borne by the State;

* decrees that the education of children of victinms of the forner regime wll
be borne by the State, including university education

* |ays down that the children of victins of the former regine may request to be
exenpted frommlitary service

In accordance with the above guidelines, the relatives of both M. Menanteau
and M. Vasquez have received and are currently receiving nonthly pension
paynents.



CCPR/ C/ 66/ DI 746/ 1997
Page 6

4.10 In the light of the above, the State party requests the Commttee to find
that it cannot be held responsible for the acts which are at the basis of the
present comuni cations. It solicits, noreover, a finding that the creation of
the National Truth and Reconciliation Conmm ssion and the corrective neasures
provided for in Law No.19.123 constitute appropriate renmedies within the nmeaning
of articles 2 and 3 of the Covenant.

4.11 The State party reaffirms that the real obstacle to the conclusion of
i nvestigations into disappearances and sumrmary executions such as in the
aut hors’ cases renmai ns the amesty decree of 1978 adopted by the former mlitary
governnment. The current Governnent cannot be held responsible internationally
for the serious human rights violations which are at the basis of the present
conpl aints. Everything possible to ensure that the truth be established, that
justice be done and that conpensation be awarded to the victins or their
rel ati ves has been undertaken by the present Governnent, as noted in the
subm ssion. The desire of the Covernnent to pronote respect for human rights is
reflected in the ratification of several international human rights instrunments
since 1990, as well as the withdrawal of reservations to sone international and
regi onal human rights instruments which had been made by the mlitary regine.

4.12 The State party further recalls that with the transition to denocracy, the
victins of the fornmer regi me have been able to count on the full cooperation of
the authorities, with a viewto recovering, within the limts of the |law and the
circunstances, their dignity and their rights. Reference is nade to the ongoing
wor k of the Corporaci 6n Naci onal de Reparaci én y Reconciliaci 6n

5.1 In his comrents, counsel takes issue with several of the State party’s
observations. He contends that the State party’ s defence ignores or at the very
| east m sconstrues Chile s obligations under international |aw, which are said
to mandate the Governnent to take nmeasures to nmitigate or elimnate the effects
of the amesty decree of 1978. Article 2 of the American Convention on Human
Rights and article 2, paragraph 2, of the Covenant inpose a duty on the State
party to take the necessary measures (by legislation, admnistrative or judicia

action)to give effect to the rights enshrined in these instrunments. To counsel

it is wong to argue that there is no other way than to abrogate or declare null
and void the 1978 ammesty decree: nothing prevents the State party from
ammestying those who committed wongs, except where the wongs commtted
constitute international crimes or crinmes against humanity. For counsel, the
facts at the basis of the present comunications fall into the |latter category.

5.2 To counsel, it is equally wong to argue that the principle of non-
retroactivity of crimnal |aws operates against the possibility of prosecuting
t hose deened responsi ble for grave violations of human rights under the forner
mlitary reginme. This principle does not apply to crines against humanity, which
cannot be statute-barred. Mreover, if the application of the principle of non-
retroactivity of crimnal |egislation operates in favour of the perpetrator but
collides with other fundamental rights of the victins, such as the right to a
remedy, the conflict nust be solved in favour of the latter, as it derives from
viol ations of fundamental rights, such as the right to life, to liberty or
physical integrity. In other words, the perpetrator of serious crines cannot be
deened to benefit fromnore rights than the victins of these crines.

5.3 Counsel further clains that froma strictly | egal point of view, the State
party has, with the nodification of Chile’ s Constitution in 1989 and with the
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i ncorporation into the donestic |egal order of international and regional human
rights instruments such as the Anmerican Convention on Human Rights and the
Covenant, inplicitly abrogated all (donestic) norms inconpatible with these
i nstruments; this would include the Amesty Decree D.L.2.191 of 1978.

5.4 1In respect of the State party’s argunent relating to the independence of
the judiciary, counsel concedes that the application of the amesty decree and
consequently the denial of appropriate renedies to the victins of the forner
mlitary regime derives from acts of Chilean tribunals, in particular the
mlitary jurisdictions and the Supreme Court. However, while these organs are
i ndependent, they remain agents of the State, and their acts nust therefore
engage State responsibility if they are incompatible with the State party’s
obl i gati ons under international |aw. Counsel therefore considers unacceptable
the State party’' s argunent that it cannot interfere with the acts of the
judiciary: no political systemcan justify the violation of fundanental rights
by one of the branches of Covernnent, and it would be absurd to conclude that
while the executive branch of governnent seeks to pronote adherence to
i nternational human rights standards, the judiciary may act in ways contrary to,
or sinply ignore, these standards.

5.5 Counsel finally argues that the State party has m sl eadi ngly adduced the
concl usi ons of several reports and resolutions of the Inter-American Comr ssion
on Human Rights in support of its argunments. To counsel, it is clear that the
Conmi ssion woul d hold any form of amesty which obstructs the determ nati on of
the truth and prevents justice from being done, in areas such as enforced and
i nvol untary di sappearances and summary executions, as inconmpatible with and in
violation of the American Convention on Human Ri ghts.

5.6 Counsel reiterates his allegations as sunmarized in paragraphs 3.1 and 3.2
above. Wiat is at issue in the present cases is not the granting of some form
of compensation to victinms of the former reginme, but the denial of justice to
them the State party resigns itself to arguing that it cannot investigate and
prosecute the crines conmtted by the mlitary reginme, thereby foreclosing the
possibility of any judicial remedy for the victins. To counsel, there is no
better remedy than the determination of the truth, by way of judicia

proceedi ngs, and the prosecution of those held responsible for the crinmes. In
the instant cases, this would inply ascertaining the burial sites of the
victims, why they were nurdered, who killed themor ordered themto be killed,

and thereafter indicting and prosecuting those responsible.

5.7 Counsel adds that his interpretation of the invalidity of Amesty Decree
2.191 of 1978, in the light of international |aw and the Covenant, has been
endorsed by the Inter-Anerican Commi ssion on Human Rights in a Resolution
adopted in March 1997. In this resolution, the Conmi ssion held the amesty | aw
to be contrary to the American Convention on Human Ri ghts, and adnoni shed the
State party to anend its legislation accordingly. The Chilean Governnent was
requested to continue investigations into di sappearances that occurred under the
fornmer regine, and to indict, prosecute and try those held responsible. To
counsel, the Conmi ssion’s resolution perfectly sets out Chile' s responsibility
for facts and acts such as those at the basis of the present comunicati ons.
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Admi ssibility considerations

6.1 Before considering any clainms contained in a commrunication, the Human
Ri ghts Committee nust, in accordance with rule 87 of its rules of procedure
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

6.2 The Commttee notes that the State party does not explicitly challenge the
adm ssibility of the communication, although it does point out that the events
conpl ained of by the authors, including the Amesty Decree of 1978, occurred
prior to the entry into force of the Optional Protocol for Chile, which ratified
that instrunent on 28 August 1992 with the follow ng declaration: "In ratifying
the conmpetence of the Human Rights Conmittee to receive and consider
comuni cations fromindividuals, it is the understanding of the Governnent of
Chile that this conpetence applies in respect of acts occurring after t he
entry into force for that State of the Optional Protocol or, in any event, to
acts which began after 11 March 1990".

6.3 The Committee notes that the authors also challenge the judgnents of the
Suprenme Court of Chile of 16 May 1996 denying their request for the revision of
earlier adverse decisions rendered on their applications by mlitary courts.

6.4 The Commttee notes that the acts giving rise to the clains related to the
deaths of the authors occurred prior to the internationl entry into force of the
Covenant, on 23 March 1976. Hence, these clains are inadmissible ratione
temporis. The Suprene Court judgement of 1996 cannot be regarded as a new event
that could affect the rights of a person who was killed in 1975. Consequently,
the communi cation is inadm ssible under article 1 of the Optional Protocol, and
the Conmittee does not need to exami ne whether the declaration made by Chile
upon accession to the Optional Protocol has to be regarded as a reservation or
a nere declaration.

6.5 The question of whether the next of kin of the executed victins mght have
a valid claim under the Covenant notw thstanding the inadm ssibility of the
i nstant communi cation is not before the Conmttee and need not be addressed in
t hese proceedi ngs.

7. The Human Rights Conmittee therefore decides:
(a) that the comrunication is inadm ssible;
(b) that this decision shall be comrunicated to the State party, and to the

aut hors’ counsel

[ Adopted in English, French and Spani sh, the English text being the origina
version. Subsequently to be translated also in Arabic, Chinese and Russi an
as part of the Conmttee’ s annual report to the Ceneral Assenbly.]





