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IMEPBAS CEKIINA
JEJIO UMAKAEBA ITPOTHUB POCCHUN
(PKano6a Ne7615/02)
I[TOCTAHOBJIEHUE
CTPACBYPI'
9 Hos16ps 2006 Toma
BCTYIIMJIO B CUJTY
9 despans 2007 roga

ITo neqy Umaxkaesa nporus Poccun,

Esponetickuit Cya no npasam uenoBeka (IlepBas Cexkuus), Ha 3acenanuu [lanatsl B
CJIEIYIOILEM COCTaBE:

I'-na KJI. PO3AKUCA, Ilpe3uoenma,

['-na JI. JOYKAWMJIECA,

IM-xu ®@. TAJIKUEHC,

M xu H.BAJIDDKNY,

I'-na A. KOBJIEPA,

I-xu E. CTAVHEP,

I'-na K. XAJDKUEBA, cyoei,

u ['-na C. HWJIBCEHA, Cexpemapsa Cexyuu,

[IpoBens oOcysxaeHue npu 3akpeIThIX ABepsix 19 okTsa6ps 2006 roxa,

BoiHOCHT crienyroliee MOCTaHOBIEHHUE, IPUHATOE B YKa3aHHbBIN BBILIE JIEHb.

[TPOLIEJTYPA

1. leno ocuoBaHo Ha xanmobe (Ne7615/02) mporuB Poccuiickoii Penepanumu,
nonanHoi B Cyn no Cratee 34 KonBenuuu o 3auute IIpaB UenoBeka nu OCHOBHBIX
CBoOon  («KouBenumm») rpaxmankoii Poccum r-xoit  Mapser MmakaeBoit
(«3asBuTenbHuIa») 12 dheBpans 2002 roxa.

2. 3asgBUTENbHULIA, KOTOPOW OblJa OKa3aHa OpUIMYEcCKas IOMOIb, Oblia
npenctaBiena B Cyne wopucrtamu «IIpaBoBoit Wuunmatuel mo Poccum» (SRIJI),
HEeIMPaBUTEILCTBEHHON OpraHu3ainuei, Oasupytromieiics B Hupepnangax u uMeromien
npenctaButenbecTBO B Poccun. Poccuiickoe IpasurensctBo («IIpaBUTEnbcTBOY») OBLIO
IpEeJCTaBIeHO CcBOMM AreHTOM, r-HoM JlanreBbiM, [IpencraBurenem Poccuiickoit
®enepanun B EBponerickom Cyne no [IpaBam Yenoseka.

3. 3asBUTENIbHUIIA YTBEpPKJada, YTO €€ ChIH, a 3aTeM M MYXX «HCUE3JIN» TOCIe
3a/iepKaHusl POCCUICKUMH BOEHHOCTyXamuMu B Yeune. OHa cocnanack Ha CrtaTeu 2,
3,5,6,8, 13, 34 u 38 KouseHuuu.

4. Xanoba Obuta ornrcana Ha paccmorpenue Ilepsoii Cekmuu Cyma (ITpaBuno 52
§ 1 Pernamenta Cyna). B pamkax ykazannou Cekuuu, [lanata nis paccMoTpeHust aena
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ob1a (Crates 27 § 1 KonBenium) 6bi1a copmMupoBaHa B COOTBETCTBUH ¢ [IpaBuiom 26
§1.

5.1 nosi6pst 2004 roma Cya usmenun coctaB Ceknwmii (IlpaBumo 25 § 1), omHako
JTaHHOE J1eT10 ocTanoch B [lamare, chopmupoBanHoii B pamkax ObiBieit [leppoit Ceximm.

6. Pemiennem ot 20 stuBapst 2005 roga Cya o0bsBUI %anno0y MpUeMIIEMOH.

7. 3asButenpHuna u  IlpaButensctBo mnpenactaBwiu B Cyn psi HUCbMEHHBIX
KoMMeHTapueB 1 xonaraicTs (IIpaBuio 59 § 1).

OAKTDI

I. OBCTOATEJIBCTBA AEJIA

8. 3asBurenvHuna poamnack B 1951 roay u xxuna B cene HoBeie Ataru, [lamnHckmii
paiion, Yeuns. B nauane 2004 rona ona yexana B CIIIA B nouckax yOexuuia.

A. PakTbl

9. dakTuyeckne OOCTOSATENHCTBA HMCUE3HOBEHHUS ChIHA M MY)Ka 3asBUTECIbHUIIBI
YAaCTUYHO OCIApUBAIUCh cTOpoHamHu. [IpuHmMmas 3To Bo BHMManme, Cya 3ampocui y
[IpaBuTenbcTBa B MOJTHOM 00BEME KOMMU MATEPUAIIOB YTOJOBHBIX JEJ, BO30YXKICHHBIX
B cBs3u ¢ moxumeHueM Caupa-Xyceitna u Caug-Maromena MmakaeBsix. JloBOIbI CTOPOH
OTHOCHUTENLHO (PaKTUYECKUX OOCTOSTENBCTB 3a/IePKAHUS U HCUE3HOBEHUS ChIHA U MY’Ka
3asBUTENBHUIIBI M TIOCJIEAYIONIEE pacclieJOBaHWE HW3JIOKEHBI HUXke, B Pazgemax 1-5.
Onucanue npegocraBieHHbIX B Cy1 MaTEpUAIOB COACPKUTCS B yacTu B.

1. Hcuesnosenue coina 3a}16umeﬂleﬂ{bl

10. 3agBurenpHuna npoxusaia B ceneHuun Hosele Artarm lanuHckoro paiioHa
UYeuenckoit Pecniybnmuku. CoBmectHo ¢ MyxeMm, Cann-Maromenom MmakaeBeim, 1955
rojia pokIeHus, oHa BbIpacTuia Tpoux aerei: Camn-Xyceina, 1977 roga poxaeHus,
Maromen-Omupa u  Cenmo. 3asBurenbHuma 1o npodeccun  yuutenb. ChiH
3asBurenpHulbl Caun-Maromen ImakaeB oxoHumni B 1999 romy MeauuuHCKOE
YUUIMILNE 1O CHEHHATbHOCTH CTOMATOJIOI M MPOJOJDKal CBOEe 0Opa3oBaHUE B
I'po3nenckom Uucturyre Hedtu n 'aza.

11. YTpom 17 nexabps 2000 roga Cann-Xyceitn moexan B cenenue Crapbie ATtaru,
4yToOBl KyNHMTh Ha pbIHKE KypTKy. Kak oObl4HO, OH moexan Ha aBToMamiuHe BA3J —
21060 (mapku «Kurynny), Ha BOXKIECHUE KOTOPOH y HETO UMENACh I0BEPEHHOCTb.

12. B TOoT € camblii [J€Hb, OKOJO 6 YacoB Beyepa, COCEIU paccKa3alu
3asiBUTENBHUIIE O TOM, YTO BHUJAEIU, KaK €€ ChlH ObUT 3aJepkKaH POCCUHCKUMU
BOCHHOCITYXAIlUMH Ha OJIOKIOCTY, PAcIlOIO)KEHHOM Ha JOpPOre MEXIYy CEJICHUSMHU
Crapsie u HoBble Ataru. 3asgBuTENbHHMIIA BMECTE CO CBOMMH pPOJICTBEHHUKaMU
He3aMeJUIMTENIbHO Hayasa MOMCKH ChlHA, COOpaB MOKa3aHUsI HECKOJIBKUX BHJIEBIIMX €ro
moaeit. OueBHILBI COTIACUIUCH JIaTh CBOM IIOKa3aHMsI TOJIBKO IPU YCJIOBUU HE
pasrilalieHuss UX UMEH M aJpecoB, OJHAKO IMO3JHEE COTJIACHINCh IPEJOCTaBUTH CBOU
MMEHa.

13. Cuperens Ymast ., npoxuBaer B cenennn HoBeie Ataru u 3Hakom ¢ Caua-
XyceitHoM MIMakaeBbIM elie co mIKoubl. 17 nexaOpsi OH HaXOAWJICS Ha PbIHKE B CEJICHUU
Crapsle Ataru. Okoino 14 gyacos oH Bctpetun TaMm Cann-XyceliHa, KOTOPBIN CKa3all eMy,
YTO XOYET KyNHUTh KYPTKY, HO IIOKa elle Hu4yero He Hamen. OH npeanoxui J. nonse3tu
ero oOpaTHO B Cello, HO TOT OTKa3alcs, TaKk Kak caM mpuexan Ha mamuze. [lo3nHee
CBUJETENb y3HaJ O TOM, YTO IO Jopore B ceio Bosie peku ApryH, Caun-XyceiHa
3a/iepKail pOCCUNUCKHUE CONIATHI.

14. Cugerenu, 3ynaii T. u Konura /1. npoxusaroT B cenennn HoBble Ataru. OHu
BO3BpaIIaTUCh JOMOIl Ha aBToOyce ¢ pbiHKa u3 cenenus: Ctapeie Ataru. Okono 3 yacoB



MOTIOTYTHM OHU YBHJICIH 4Yepe3 OKHO aBTOOyca TpyNIly BOSHHOCTYXKAIIMX B MAacKax.
OHu crosinu BOKpPYr aBTOMOOWIA Mapku «Kurymu». M3 MamimHbl BbIIIENT MOJOAON
yenoBeK. JKEeHIUHBI BBHIIUIH W3 aBTOOyca, TaK Kak XOTENIM MOMOYbh €My, HO BOCHHBIC
CTaM CTPENATh B BO3AyX W B 3€MIII0, KpUua UM, 4TOOBI OHU HE MOAXoawitn. OHH
BUJIENIM, KaK MOJIOJIOTO 4YeJNOBEKAa IMIBBIPHYJIM B BOEHHBIH aBTOMOOWIL YAS3
(«tabneTka»), ¥ OJUH U3 BOCHHOCTYXKAIIUX CeJl 3a pyib Oenbix «Kurynei». BoenHsie
yexajal O4eHb OBICTPO, U CBUJETEIHM HE yCIENW 3aMeTUTh PErhCcTpaIlMOHHBIE HOMEpa
aBTomMaminHbel YA3. MamuHbl noexanu B HampasiieHuu cenenus Hosble Ataru. B Tot
K€ caMblil IeHb, MO3HEE, OHU Y3HAJIU O TOM, UYTO 33JEP>KaHHBIM MOJIOABIM YEJIOBEKOM
okazanicsa Caupa-Xyceiin Mmakaes.

15. Anam L. nokasan, uro nocne nonyaHs 17 nexadps 2000 roxa Ha ynuue JleHnHa
B cenennn HoBble ATarm OoH BHUAEN BOCHHBIM aBTOMOOWIIb YA3 M NMpHHAIJICKABIINE
Caun-Xyceiiny UmakaeBy «Kurynuy, 3a pyjieM KOTOPBIX CHI€]T HE3HAKOMBIN MYyK4YMHA
30-35 nmer. Mammna exana Ha Oomnbinon ckopoctu. CBumerenb moayman, yto Caua-
XycelH IpocTo OAO0KII KOMY-TO CBOIO MAalIMHY, KaK OH 3TO MHOrJA Jenan. B Tot xe
caMbIil JIeHb, TMO3/IHEe, OH y3HaI O ToM, uyTo Camn-XyceiiHa B TOT JCHBb 3aJIepKaJIH
BOCHHBIE, a TaKKe, YTO €ro MaIlluHy Toxke 3abpamu. CBuaerenb, 0003HAUYCHHBIN Kak
ceunmerenb «E» B CBOMX YCTHBIX TIOKa3aHMSX, [JI@HHBIX TIPEICTABUTEISIM
3asBUTENbHUIIBI, TIOACHUI, 4TO 17 nexabps 2000 roma, okojo 3 4acoB JHS OH BUIEI
mamuny Caua-Xycelina Ha ynuie Haropuoit B cenenun HoBbeie Ataru. 3a mammHOM
exanu YA3 u BTP (6ponerpancmoprep).

16. C Toro camoro /iHs y 3asiBUTEIbHUIIBI HET HUKAKUX U3BECTUH O cyAb0Oe ee ChIHa.

2. Paccneoosanue ucuesnosenuss Cauo-Xyceiina Hmaxaesa

17. Hauunas ¢ 18 gexadps 2000 rona, 3assBUTEIBHHIA U €€ MYXK CTAJIA 00paIiaThCs
B IIPOKYypaTypbl pa3IMYHBIX YpOBHEH, B MuHnucrepctso Buyrtpennux [len, B
aamuauctpanuio Yeunu, k CneunansHoMy [IpencraBurento Ilpesunenta Poccuu B
Yeune mno mpaBaM uelloOBeKa. 3asBUTEIbHUIA I10/ajla HECKOJIBKO CTaHAAapTHBIX
3asiBJICHUN B pa3JIMYHbIE OpPIraHbl BJIACTH, B KOTOPHIX OHA yKa3blBaja OOCTOSITENILCTBA
VCYE3HOBEHUs €€ CblHA, IPOCWJIA IOMOIIM B IIOMCKAX ChlHA WIM 3alpauiBaia
JeTalbHyl0 MH(GOpMaLMI0 O pacciefoBaHuM ero ucyesHoBeHus. [lo ee mpocwbe
aHaJIOTUYHBIE 3ampOChl OBLIM IMOJMUCAHBI CEIbCKUM CXOJIOM CTapeiIluH, a Takxke
ri1aBoi MecTHOM agmuHucTpanuu. S5 sHBapa 2001 roma, mo nmpockde 3asBUTENIBHULIBI,
rJlaBa aJMUHUCTpalMU oOpaTuics ¢ mucbMoM K mpokypopy LllammHckoro paifoHa, k
npokypopy Yeuenckoit Pecnybnuku, a taxxke k [IpencraBurento [Ipesunenta Poccun B
IOxxHOM DenepanbHoM Okpyre. 3asBUTENBHULIA U €€ MYK JIMYHO ITOCETHIIN Psif TIOPEM
U MECT COAEp’KaHMs IIOJ CTpakeW, pacloyioKeHHbBIX B UedHe, a Takxke B IPYrux
pernonax CesepHoro Kaska3sa.

18. OT oduIMANTBHBIX OPTraHOB 3asBUTEIIBHUIA IOJYYHJIa HEMHOTO HWMEIOIICH
3HaYeHHe MHPOPMALMU O paccieOBaHUU MCUE3HOBEHHUs ee cbhiHa. Heckonbko pa3 oHa
nojlyyajga NMHCbMa W3 Pa3IMYHBIX OPraHOB BIJIACTH, M3BELIABIIMX €€ O TOM, YTO €€
3asBJICHHE OBUIO HAIIPABIEHO AJISl paCCMOTpeHUs B npokypatypy Llllanunckoro paiioHa u
B IIpoKyparypy Yeuenckoit PecrryOmmkm.

19. 5 sauBaps 2001 roma IllanuHckas paifoHHass mHpokyparypa cooOmuiIa
3asButenpHUIle 0 TOM, uTO 4 siuBaps 2001 roga oHM BO30YAWJIM YTOJOBHOE JEJO TIO
IIPU3HAKaM COCTaBa MPECTYIICHUS], IPEAYCMOTPEHHOro cratbeid 126 n. 2 YrojaoBHOro
Konekca Poccuiickoit denepauun (moxuuieHue). YToJOBHOMY Jely ObUl NPUCBOEH
nopsiakoBei Homep 23001.

20.21 sanBaps 2001 roma T'AW MBJ] UYeuenckoit PecrnyOnuku H3BECTHIIO
3asBUTENBHUIYY O TOM, YTO JaHHble 00 aBromoOmie <« Kuryam» ObUIM BHECEHBI B
MOMCKOBYIO 0a3y JaHHBIX, U 4TO coTpyAaHMKamMu ['’AUW Obliu mosryuyeHbl MHCTPYKIMH O
IIPOBEJEHUM €TI0 ITOMCKOB.



21. 21 anpens 2001 rona Ilanunckuii Paiionnsiit Otaen Baytpennux Jen (POB/I)
npornHGOpMHUPOBaN 3asBUTEIBHUIYy O TOM, YTO MO YrojsioBHOMYy aeny Ne23001, B
COOTBETCTBUM C IOJYYEHHBIM OT HEE 3asBJIEHUEM, NPOBOJIUTHCSA paccienoBaHue. B
MMChME YKa3bIBAJIOCh, 4YTO OHAa OyAeT I[IOCTaBleHa B M3BECTHOCTh O XOJ€

paccieoBaHusL.
22. B cootBerctBUM C mpenoctaBieHHoW B wutone 2002 roma IIpaBurtenbcTBOM
uHpopmanueii, B mapre — mae 2001 roga IllammnHckast paifoHHass mpokyparypa

Hanpasuiia 3anpocsl 0 Cann-Xyceitne Mmakaese B lllanuuckuit POBJ] u B Ynpasnenue
@®Cb no Yeune. Oba oprana OTpUIaIN TO, YTO KOTAa-I100 3a7epxuBain MiMakaeBa miu
TO, YTO Yy HMX HMMeJach MH(oOpMmalus o ero mMectoHaxoxjaeHuu. 15 mas 2001 roxa
paccienoBanue Obl10 npuoctaHoBieHo U [Hanuuckuit POB/] 6b11 IpOMHCTPYKTUPOBaH
0 MPOJIOJKEHUH IMOMCKOB Mpomnasiiero 6e3 Bectu Mmakaesa.

23. 16 uronst 2001 IlanuHckas paiioHHast MpoKypartypa coolumia 3asBUTENbHULIE O
TOM, 4TO, B COOTBETCTBUU cO cTaThei 195 m. 3 YromnosHo-IIpoueccyanbnoro Koaekca
P®, npensapurenbHOe CIEICTBUE IO YTOJIOBHOMY €Ty IPUOCTAHOBIIEHO.

24. 26 ¢espans 2002 roga cnenoBateneM lllamuHckoil palloHHON NHPOKypaTypsl
Obula BbIJIaHa CIpaBKa O XOJI€ paccieNOBaHUs YrOJIOBHOTO jAena. B Hell ykasbIBasocsh,
yto 17 nexabps 2000 roxa mo gopore, Beaymei B cenienne HoBole Ataru, Cann-XyceitH
Cann-Maromenosuu Mmakaes, 1977 roga poxkaeHusi, NpoXuBaBIIMK B ceneHuu HoBble
Ataru, exan Ha COOCTBEHHOW MalIMHE, KOrja OH ObUT 3aaepkaH W YBE3€H B
HEM3BECTHOM HANpaBJICHUM HEU3BECTHBIMM JIMIAMM B KaMmyQuispkHOH (opme M B
mackax. C Tex mop ero MecTOHaXOXJIEHHWE OCTaeTCsl HEM3BECTHbIM. B cmpaBke Takxke
yKa3bIBajock, yTo 4 sHBaps 2001 roxa IlanuHckas paiioHHas OpoKyparypa Bo30yauia
yrosnoBHoe aeno Ne 23001 mo mpu3HakaM cocTaBa MPECTYIUIEHHUS, NPEAYCMOTPEHHOTO
ctatbeir 126 m. 2 (a) YronoBHoro Konekca Poccuiickoit denepanuu (MOXUIEHUE), U,
YTO, B COOTBETCTBUM cO cTtatbeil 195 n.3 VYromnosuo-IIponeccyansnoro Koaekca PO,
HpeBapUTENbHOE CIEACTBUE M0 YIOJIOBHOMY Jelly ObLIO MPUOCTAaHOBJIEHO B CBS3H C
HEBO3MOKHOCTbIO YCTAaHOBJIEHUSI MOJO3PEBAEMbIX B COBEpPUIEHMM IpecTyIuieHus. B
CIpaBKE TOBOPUJIOCH, 4YTO CIEJICTBUE NPEIINPUHUMAET MEPbl 110 YCTaHOBJIECHUIO
MecToHaxoxaeHus Mmakaesa.

25.B coorBerctBun ¢ IlpaButensctBom, 22 wutons 2002 roma crenoBaTeilb
[HanuHCcKOW pallOHHOM MPOKYpaTypbl HampaBuwil HHPOPMAIMOHHBIE 3arpochl 00
Nmakaee B VYmpasnenune @OCBb mno Yeune, BoeHHOMY Mpokypopy B/4 20116
(mucnoumposanHoit B Illanu), B BoeHHyl0 KoMeHAatypy, B MHdopmanmonnsii LlenTp
MB/I u 8 MB/l Yeunu. Kak cienyer u3 maTepualioB, HU OJUH U3 3THX 3alIpOCOB HE J1ajl
pesyabsTaToB. S5 urons 2002 roga mpeaBapuTENbHOE CIIEACTBUE ObUIO BO30OHOBJIEHO IO
YKa3aHHIO 3aMECTUTENS MPOKypopa YedyHu.

26. 16 utons 2002 rona, B CBA3M C MCUE3HOBEHHEM MyxXa 3asBUTEIBbHULBI (CM.
HIDKE), Mpokyparypa YedeHckoil PecryOnuku mpouHpopmupoBana 3asBUTENBHULYY O
TOM, YTO B pe3yjbTaTe NMPOBENECHHOTO MPOKYpPaTypoOil CIEICTBUS MO YrOJIOBHOMY JEIY
Ne 231001 mecToHaxoXAE€HUE €€ CbIHA YCTAaHOBJIEHO He ObUI0. B mHcbMe ykasbIBasioch,
YTO TIOCJIE MPOBEPKHU MATEPHAJIOB YTOJIOBHOTO Jieja MpoKypop paiiona 11 mapra 2001
rofja BBIHEC IIOCTAHOBJIEHHE 00 OTMEHE TIOCTAHOBJIEHUS O NPUOCTAHOBICHUU
NpeaBapUTENFHOTO CIenCTBUS 1o jaeny. CrnemoBarento OBUIM JaHBI YKa3aHUS O
IPOBEJCHUM PsAa CIECACTBEHHBIX MEPONPUATHN, BKJIKOYas TLIATEIBHYIO IPOBEPKY
BEPCHUH O COBEPILIECHNHU OXUIIEHUS «COTPYIHUKAMU CHIIOBBIX CTPYKTYp».

27.24 wrons 2002 roma 3asBuTeNbHHUIIA OblIa NpHU3HAHA IOTEPICBIICH IO
yrojoBHomy aery Ne23001 o moxunieHuu ee ChiHa.

28. 20 nexadps 2002 rona IIpaBuTenbCTBO rocyAapCTBa-OTBETYMKA MPEAOCTABUIIO B
EBponeiicknit Cyn mo IlpaBam YenmoBeka JOMOJHUTEIBHYIO HHPOPMALUIO O
paccieI0BaHUU YTOJIOBHOTO Jiesia. B cooTBeTCTBUM C IpeaocTaBleHHONW HH(opMaiuei,
JIBA YCTAHOBJIEHHBIX CJI€ACTBMEM CBUJETENS MNPECTyIJIeHUs Mokazanu, yto Caun-



XyceitH ObUI MOXUIIEH TPYIIION JIUI, KOTOPbIE OBUIM BOOPYKEHBI aBTOMATaMHU, OJICTHI B
kamydrsokayo Gopmy. [Ipu 3aaepxaHun UCTIONb30BasICd aBTOMOOWIL Mapku Y A3-452.
Hu aBTOMOOMIIb, HA KOTOPOM €XaJl ChbIH 3asBUTENbHUIIBI, HY OH caM He ObUIM HalCHBI.
[IpenBaputenbHoe cneacTue mo yroioBHomy ey Ne 23001 6b110 mprocTaHoBiIeHO 4
mapra 2001 roma B CBA3M C HEBO3MOXHOCTBIO YCTAHOBJIEHHS II0JJO3PEBAEMBIX B
coBepuieHnu npectymienud. Ognako 5 urons 2002 roga, mpeaBapUTEIbHOE CIEACTBUE
[0 YTOJIOBHOMY Jiely ObUIO BO300HOBJIEHO IO YKa3aHWIO IEPBOTO 3aMECTUTENS
npokypopa Yeuenckoit Peciy6nuku. Bo3oOHOBIEHHOE paccieoBaHre ObUIO HalleJeHO
Ha «IOJHYIO M THIATEJIbHYIO IPOBEPKY BCEX OOCTOSTENBCTB COBEPIICHHOTO
MIPECTYIUICHU, BKJIIOYasi MpoBepky Bepcuu o noxuiieHun C.-X. MmakaeBa uieHamu
HE3aKOHHBIX BOOPY>KEHHBIX (OPMHUPOBAHUN B LENAX TUCKPEIUTALUN POCCHUHCKHX
(dhenepanpHbIX cruy. S aBrycta 2002 roma paccienoBanne ObUIO BO3OOHOBIICHO.

29. 19 mapra 2003 roma 3asBUTENbHMIIA IOIY4YWJIA IUCBMO W3 IPOKYpPATYpPbI
YeueHnckoil Peciy6nuku, B KOTOPOM TOBOPUIIOCH, YTO MPEIBAPUTEIHHOE CJIEICTBUE IO
YroJIOBHOMY Jienly Obu1o Bo300HOBIEHO 26 ¢eBpans 2003 roxa. 15 ampens 2003 roxa
[anunHckas paiioHHas MpOKypaTypa mpouHpopMupoBaia 3asiBUTEIBHUILY O TOM, YTO
pacciieZJoBaHHE N0 YTOJIOBHOMY €]y IPUOCTAHOBJIEHO.

30. 17 ampenst 2003 roga Opranmzamust SRJI, neictByst oT umenu 3asBUTETBHUIIBI,
oOparmiace ¢ nucbMoM B IlanuHCKyro pailoHHYI0 HOpOKypaTypy M HOIpOCHIIa
npouH(OPMUPOBATh HMX O XOAE paccieIOoBaHUs U NpU3HATH 3asBUTEIbHUILY
NOTEPIEBIIEH 10 YTOJIOBHOMY Y.

31. 12 mas 2003 roma Illanuuckasi palioHHash MPOKyparypa HpouH(pOpMUpOBaIa
[IpaBoByro HMHunmatuBy O TOM, 4YTO IPEIBAPUTEIBHOE CIEACTBHE 10 JEIy
npuocTaHoBiieHo. Konus nmocTtaHOBIIEHUSI O MPU3HAHUM 3asiBUTENIbHULBI TIOTEpIEBIIEH
ObuIa HarpaBieHa HEMIOCPEICTBEHHO EH.

32.19 wmas 2003 roma mnpokyparypa Yeunu npoundopmupoBasia IIpaBoByro
WHunmatuBy O TOM, YTO CIEACTBUE NPENUPUHAIO psAd MEp I YCTaHOBJICHMS
MectoHaxoxaeHus: Caua-Xyceiina MmakaeBa, B T.4. JOMpOC CBHAETENEH U OYEBU/IIICB
npectyruienus. OHako mojxo3peBaeMble He ObLIM ycTaHOBIEHbI, U 23 maprta 2003 roxa
pacciiejoBaHie ObLI0O BHOBb NPUOCTAHOBJIEHO. 3asBUTEIbHHUIIA ObUIa COOTBETCTBEHHO
nporH(pOpMUpOBaHa.

33.4 aprycta u 26 okts6ps 2003 roma Illamuuckasi paiioHHas MPOKyparypa
nporHpopMupoBana 3asBUTEIbHUILY O TOM, YTO, HECMOTPSl Ha TO, YTO PaccieJOBaHUE
NOXUIIEHUS €€ ChlHa ObLJIO IPHUOCTAHOBIEHO, MEphl [0 YCTAaHOBJIEHUIO €ro
MECTOHAXOXICHUS TMPOJIOJDKAIOT MNpPEANPUHUMATECS. 3asBUTEIbHHULA TaKke OblIa
pouH(GOPMUPOBAHA O BO3MOXHOCTU 00KaIOBaHUSI.

34. 26 cents6ps 2003 [IpaBUTENbCTBO TOCYAAPCTBA-OTBETYUKA MPOUH(OPMHUPOBAIIO
Cya o TOM, 4TO MOCTaHOBJIEHHE O NMPUOCTAHOBJICHWU MPEIBAPUTEIBLHOTO CIIEJICTBUS
ObUIO OTMEHEHO pellleHHeM H.0. Mpokypopa YeueHckoil PecryOiamku, KOTOpPBIA Takke
HalpaBUJl OpraHaM CJEACTBUSA YyKa3aHHWd O TMPOBEACHUU psa CJIEACTBEHHBIX
MEpOIPUATHM.

35. 3asBUTENbHUIIA YTBEPXKAAET, YTO OIPEJEICHHbIE CIIEJICTBEHHBIE MEpbl ObUIM
HpeANpUHATH B OKTA0pe-aekadpe 2003 roga B Xole paccieOoBaHUsI UCUE3HOBEHUS €€
Mmyka (cMm. Huxe, §§ 74 u 76).

36. 9 suBaps 2004 roga HavyaJbHUK OTHAENa KpUMHUHAIBbHOM Munuuuu [lanuackoro
paiioHa mpouHpOpMHpOBaT 3asBUTEIBHHUIy O TOM, YTO OTHAJI YKa3aHHWE O TOMCKaX
aBTOMOOMIIA, Ha KoTopoM Caunn-Xyceitn MimakaeB exal B I€Hb CBOET'O MCUE3HOBEHUSI.

37.20 suBapst 2005 roga Opranuzauus SRIJI 3anpocuna lanuHckyio palioHHYIO
NPOKYypaTypy O TOM, MPOU3BOJUTCS JIM UMHU pacciiefoBaHue yronoBHoro nena Ne23001
M €CIIM TaK, TO NPEJOCTaBUTh HH(OPMAIMIO O €ro Imporpecce. 3asBUTEIbHHIA
yTBEp)KJaeT, 4YTO OTBETa Ha JAHHOE MHUCbMO MOJIY4YEHO HE ObLIO, OHa HE MOIJa



O3HAKOMUTBCS C MaTepHajaMH YrOJIOBHOTO Jiejia U y Hee He ObLJI0 MH(POPMALUU O ero
rporpecce, €ciii TAKOBON ObLI.

38. 3agBUTENpHUIA CCBIIAECTCS HA MOATOTOBIEHHBIH XbloMaH Paiitc Botu B Mapte
2001 roma mokmanm «I'psAsHas BOWHAa»: WCYE3HOBEHWs, IBITKHM W BHecyneOHBIE
pacnpaBel». B HeM B choucke KEpTB, MOABEPIIIMXCS  «HACHIBCTBEHHOMY
HCYE3HOBEHMIO» IMOCINIEe 3aJep>KaHUsl POCCUICKUMHU BOEHHOCITYXAIlMMH, YKa3bIBaeTcs
umsa Cauna-Xyceiina makaesa.

39. B okta0pe 2005 roga IIpaButensctBo npenoctaBmiio B Cyj JONONIHUTEIbHYIO
UHPOpPMALIMIO O XOA€ pacciefnoBaHus. B cooTBeTcTBUM C HeH, paccienoBaHue
MOXUIIEHUs ChlHA 3asBUTENbHUIBI YCTAHOBUJIO, YTO OKOJIO 3 yacoB JHA 17 nexadps
2000 roma, aBromoOmie BA3-1206, na xoropom exan Caua-Xyceitn MwmakaeB, Obu1
OCTAHOBJIEH TPYIIION BOOpYKEHHBIX JMIl y cena Hosele Artaru. Ero mocnepyromee
MECTOHAXO0XJACHNUE HE YCTAHOBIIEHO.

40. Nanee IIpaBUTENbCTBO YyTBEP)KIAET, YTO 3asBUTEIBHHUIIA ObLIa TOMPOIICHA
HECKOJBbKO pa3, u 4to 24 wurons 2002 ronma oHa Obula MpU3HAHA IMOTEpHEBIICH IO
yrojoBHoMmy neny. OHa He Oblla HETOCPEICTBEHHOW CBUICTEIBHUIIEH COOBITHH U
y3Hajla 0 HUX M3 MOoKa3aHuil apyrux. /Ise ceuaerensHuisl, C. n T. mokasain ciaeicTBUIO
Ha TO, 4To 17 nexabpst 2000 roga oHM BUIENH U3 aBTOOyca, Kak Ipymma BOOPY>KEHHBIX
MYKYMH C aBTOMAaTUYECKUM OpY)KMEM 3aJepkajla yKa3aHHYIO BBIIIE MallMHy U €€
Boautens, Caun-Xyceiina makaeBa. Opransl MBJ] u 6e3onacHoctu ykazanu, yto C.-
X. VmakaeBy He TMperbsBIAIOCh OOBUHEHME B COBEPIICHUH IPECTYIUICHHS.
PaccnenoBanue yromnosuoro aena Ne23001 mponomkaercs M €ro XoJ KOHTPOJIHPYETCs
I'enepanbsuoit IIpokyparypoi.

41.B 10 xe camoe Bpemsi IlpaBUTEnbCTBO NpPENOCTaBUIO PsiA JOKYMEHTOB W3
MmartepuaigoB yrosoBHoro gema Ne23001 (cm. Humxke §93). DT TOKYMEHTHI
CYMMHpPOBaHbI HIKE, B 4acTu B.

42.12 ¢despans 2002 roma 3asBurenvHulla U ee mMyx, Caun-Maromen Mmakaes,
noganu xanody B EBponetickuii Cyn mo [IpaBam UenoBeka 00 MCYE3HOBEHHH WX CHIHA,
Caun-Xyceitna MmakaeBa. 21 ¢espans 2002 roga xanobe ObUl MPUCBOEH yKa3aHHBIN
BBIIIIE TOPSIIKOBBIN HOMep. -0 Mmakaes! u r-xa Mimakaesa, 00a BbIIAIN TOBEPEHHOCTH
SRIJI 1 6bUIM yKa3aHbI B KauecTBe 3asiBUTEICH.

3. Ucuesnosenue myanca 3aﬂ€umeﬂbHuubl

43. B COOTBETCTBUH C ITOKa3aHUSIMH 3asBUTENLHUIBI, 2 HioHA 2002 rojga oHa U ee
MY HaXOJHWJIUCh B CBOeM Jome B cenieHnu HoBbeie Ataru. B 6 wacoB 20 MuHyT yTpa
OHM IIPOCHYJUCh OT TPOMKOro myma BO JBope. OHHM yBHUIEIH HECKOJBKO
oponerpancnoprepoB (bTP) u aBTomoouns YA3. Cocenu makaeBbix, Kak BBISICHUIOCH
NO3/1HEE, 3aMETUIN HoMepa Tpex u3 mectd bTP, npuanmasmux ydactue B mpoBeneHUN
ofepainyy U perucTpalvoHHble HoMepa aBToMoouis Y A3.

44. Okono 20-TH BOGHHOCTYKAIUX B KaMy(]Jisoke, HEKOTOpbIE U3 KOTOPBIX ObUIM B
MacKkax, BOLUIM B JI0M. BoeHHoOCIyXaliue TOBOPUIN MEXIy COO0OH MO-pycCKH U, MO
MHEHUIO 3asBUTENBHUIIBI, 0e3 akieHTa. OHU MPOBENU OOBICK AoMa 3asBUTEILHUIIBI, HE
IpeIbsBUB OpJiepa Ha €ro MpOBEACHHE M HE NMPEAOCTaBUB HUKAKUX OOBsicHeHHH. Bo
BpeMsl MPOBENICHUsI OObICKa 3asBUTENBHUIIC YIATOCh TIOTOBOPUTH CO CTapIIUM TPYIIIIHI.
Ha nem Oputa kamydnsokaas popma, oH ObUT 0e3 Mackd, U 3asBUTEIHHUIA OMUCHIBACT
€ro Kak MYy)XUWHY JIET COpOKa, pocToM mpubausutenbHo 180 cMm., ¢ Gopomoil. Itot
oumep ckazan ei, uto ero ums «bymepanr Anexcannp I'puropreBru». 3asiBUTEIHHALIA
noHs1a, uto «byMepanr» - 310 ero kinuka. Eil Takke yJanoch HOrOBOPUTh U C IPYTUM
ouIiepoM, KOTOPBIA OTKA3aJICs MPEICTABUTHCS, BHEIIHOCTH KOTOPOTO 3asiBUTEIHHULIA
OMKCHIBACT CIEAYIOIMUM o0Opazom: mpumepHo 40 I5eT, BOJOCHI CBETJIbIE, POCTOM
HEMHOTO Huke «bymepanray.

1 YKanmo6a BITOCIIEICTBIH pacCMaTPUBAIaCh OT HIMEHH I'-XKU IMakaeBoii.


http://www.srji.org/resources/search/doklad-hrw-gryaznaya-voyna-ischeznoveniya-pytki-i-vnesudebnye-raspravy/
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45. Boennsle 3a0panu ¢ co060il HEKOTOpbIe JOKYMEHThI U KOMITBIOTEPHBIE JUCKETHI.
Korna 3asBurenpHHUIa MOMPOCHIA OCTaBUTh €M KaKylO-HUOYIb PaclUCKy 00 HU3bATHUU
JIOKYMEHTOB, BOCHHBIE OCTABWJIM €H HANNCAHHBIM OT PYKH JOKYMEHT CIIEIYIOIIETO
couepxkanusi: «Pacnucka. S, bymepanr A.I'., u3bsin B gome lMakaeBbIX CYMKy C
nokymMeHTaMu PecriyOnuku Wukepus, a Taxoke Smuk ¢ auckeramu. 2.06.02».

46. B otBer «bymepanr» monpocuit 3asBUTEIBHUILY MOIIMUCATH JOKYMEHT O TOM,
4TO y Hee HeT TMpeTeH3ud K BOEGHHBIM IO IMOBOAY MPOBEIEHHOIO OOBICKA.
3asiBUTENbHUIIA COTJIACKIIACh MOJIMUCATh YKa3aHHYIO PACIHCKY, YKa3aB, YTO - XOTS MpHU
3aJepKaHUU ee My’ka He IPUMEHsUIach (pU3HUecKas cuja - OHa BO3PaXKAeT MPOTHB €ro
3a/iepikaHus 6e3 Kakux-1uoo Ha 3To ocHoBaHUM. OHa Takxke no0aBUiIa, YTO AUCKETHI U
JOKYMEHTbl HE NPUHAAICKAIU €€ MYXKy; UX OOHapyXKWIM B TOM MeCTe, TJe OHHU
XPaHWIN BEIU CBOMX POJICTBEHHUKOB, KOTOpBIEe yexanu u3 ['poznoro B 1999 roxy. Ona
OTJaJ1a MOANNCAHHYIO €10 pacnucKy «bymepanry».

47. Bo Bpems mpoenenuss oObicka Caung-Maromen HMmakaeBa (Myxa
3asBUTENBHUIBI) TOCTaBWIM K creHe. Ilocne 3aBepiieHuss oObIcka, €ro ycaauiau B
aBToMoOmIb YA3. Tak Kak Lien CHIbHBIM J0XKIb, €My pa3pellnif OJeThCS U B3ATh C
coboit 50 pybneil «Ha obpatHyto nopory». Koraa 3asBurenbHuLIa CIpocuia, Kyaa ero
noBe3nu, «bymepanr» ckas3all ei, 4TO OHHM MOBE3YT €ro B palloHHbIN LeHTp Llanu.

48. Ilocne Bu3uta B goM MmakaeBwix, bTP moexanu B apyrue mecra, rae ObLIU
3ajIepXKaHbl eIle YeThipe uenoBeka’. [locie 3Toro oHU yexanu us3 cena.

49. 3assurenbHuua npenocraBuia B Cya coOpaHHbIE €0 U €€ POJCTBEHHUKAMHU
nokaszanus 30 oueBUIEB, HMEIOIIME OTHOIIEHNE K coObITuaM 2 utoHg 2002 ronga, B T.4.
T€, YTO OBUIM JIaHbl POJICTBEHHUKAMU YETHIPEX APYTUX YEIOBEK, 3a/IepP’KaHHbIX B Ty )K€
Houb. OHM 3ameTmiin 60opToBBIE HOMEpa Tpex bTP, npuHUMaBIIUX y4acTue B ONepaluu:
Nel252, xotopelii moabexan K aomy 3asBUTenbHHUIBI, U Ne889 m Ne569. Onuu u3
cocelell TakKe 3aMETHJI PErucTpPalMOHHBIH HOoMep aBTomMoOmiIs YA3, B KOTOPBIH
ycanunu Caun-Maromena MmakaeBa, Ne344.

50. Hauyunas co 2 utona 2002 roga, 3asBUTENbHUIIA MPOJOHKAET MOUCKH CBOETO
MysKa. Jlo cux 1op y Hee HET 0 HEM HUKAaKUX U3BECTHM. Takke OTCYTCTBYIOT U3BECTHS O
Cyl1b0€ JIpyruX 4eThIpeX JII0/IeH, 3aJiepKaHHbIX B CEJIE B Ty K€ CaMyl0 HOYb.

4. Paccneoosanue ucuesrnosernus Cauo-Macomeoa Hmaxaesa

51. 2 wurons 3asBuUTENbHUIIA TOexana B padoHHbIM 1eHTp [llamm, B BOeHHYO
KOMEHJIaTypy M IOrOBOpUJIAa C BOECHHBIM KOMEHIAHTOM, KOTOpPBIM CKa3al €l O TOM,
yTOOBI OHA HE OECIOKOWJIACh, a TAKXKE 3aBEPHJI B TOM, YTO C €€ MYy»XeM Bce OyIeT B
nopsiike. B TOT ke caMblil IeHb OHA moexana B I. ['po3Hblil u B cenenne HoBble Atary,
u oOpaTtmwiach B AaMuHUCTpanuio YeueHckon PecryOnnku u BOCHHYI0 KOMEHIATYPY C
*KanoOol, Kak B YCTHOW, Tak W B mnucbMeHHOH ¢opme. 4 wutonHs 2002 roma He
HazBaBmiics opunep [lamuackoro Ynpasnenus @Ch ckazan el 0 Tom, 4TO ee Myxa,
ckopee Bcero, nepesesnu B Meckep-lOpr.

52. 3asgBUTENBHUIIA TPEANPHUHSIIA HECKOJBKO TOMBITOK BBISCHUTH, MPOXOIWI JIH
cnyx0y B TaHHOM peruoHe BoeHHochyxamuid «bymepanr». Co clI0B He Ha3BaBIIMXCS
COTPYJAHUKOB BOCHHOM KOMEHIATypbl B ceieHuu Crappie ATaru oHa CMOTJa TOHSTH,
YTO OHM 3HAIOT €ro. 3asiBUTEIbHULA TPEINPUHSIIA MHOKECTBO MOMBITOK BCTPETUTHCS C
HUM, HO €¥ BCETr/la TOBOPHUJIU, UTO €0 HET, TaK KaK OH OTCYTCTBYET, IPUHUMAET y4aCcTHE
B ONEPALMIX 110 «3aYUCTKEY.

53. 4 wrons 2002 rona 3asBUTEIHHHIIA IPOUH(OPMHUPOBATIA CBOMX TPEICTABUTEICH
no jeny o0 Mcue3HOBeHUM chiHAa — [IpaBoByro MHuLIMATUBY - 0 3ajepkaHuU Myxka. 4
utoHss 2002 ronma corpyanuku «llpaBoBoii MHUIMATHBBI 1O YeyHe» COBMECTHO C
Xptoman Paiitc BoTtu oOpatwnuch OT uMEHH 3asBUTENBHUIBI C MTUChbMaMH K

2 YIX poACTBEHHUKH TI03/1Hee moaaim kano0y B ECITU u ux xanoba 3aperncTpHpoBaHa Mo HOMEpOM
29133/03, Cm. nemo «YmaeBa u apyrue npotuB Poccum» http://www.srji.org/resources/search/73/
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3amecturento IIpencrasurensa Ilpesunenra Poccuiickonn @Penepauuu 10  mpaBam
yenoBeka B YeuHe, a Takke K Tnpokypopy Yeuenckoit PecmyOmuku. Onu
OpOoMH(OPMUPOBANIM  OpraHbl  TIOCYJAapCTBEHHONM BIacTM 00 W3BECTHBIX UM
obcrosiTenbcTBax 3anepxkanus B ceneHnn Hoseie Atarm Cann-Maromena Mmakaea, a
TAaK)K€ YEThIpEeX JpPYTrMX MY)KUMH, M TONPOCWIM MPHUHATH CPOYHBIE MEpBI JUIS
YCTaHOBJICHUS] MECTOHAXOXIEHUS 3aaepkaHHbIX. 6 nroHsa 2002 roga oHM HampaBUIU
JIOTIOJTHUTENIbHYI0 MH(QOPMALMIO B yKa3aHHbIE CTPYKTYphl, cooOmuB Homepa BTP,
3aMEUYCHHBIX coceasiMu lMakaeBbIX; TPWIOKHUB TMOAPOOHOE omucaHue odwuiepa,
PYKOBOJOUMBLIETO 3aJepKaHUEeM M IIpelacTaBuBLierocss kak «bymepanr Ausekcanap
['puropseBuu», a Takke NOJYyUYEHHOE OT 3asBUTEIbHUIIBI ONMCAHUE BTOPOro oduIepa.

54. 11 wrons 2002 ronma Espomelickuit Cyn no IlpaBam Yenoseka, nelcTBys B
cootBercTBUU c [IpaBunom 49 § 1 Pernamentra Cyna, 3anpocun y [IpaButenbcrBa
MH(QOPMALIMIO O 33JIepKAHUU MYy>Ka 3assBUTEIbHUIBI U €T0 MECTOHAXOKICHUU.

55. 2 urong 2002 roga B oM K 3asBUTENbHMIIE MpUEXaJl CTapLIUil cieloBaTellb
VYnopasnenuss MunucrepctBa Buytpennux Jlen P® no IOxnomy PDenepanbHOMy
Oxkpyry. OH nmompocuin 3asBUTETBHUIY 00 OOCTOSITENbCTBAX 3aep’KaHUS €€ MyXKa H
CKasajl, YTO TMPOBOASIIEECS pacclelOBaHUE CBSI3aHO C ToAayeil e kajmoObl B
EBpomnetickuii Cyz no IlpaBam Yenoexka.

56. 16 utons npokyparypa Yeunu npouHpopmupoBaia 3assBUTEIBHUILY O TOM, YTO B
CBS3M C TMoAaHHOW ero xkamoboit 28 wuroHs 2002 roma [llanmmHckast paiioHHAs
npokyparypa Bo30ymwia yrojgoBHoe gneno Ne 59140 mo mpusHakam cocraBa
NpECTyIUIEHUs, IPeyCMOTpeHHOro cratheil 126 m. 2 (a) YromnoBHoro Koxekca PO. B
NUCbME COOOINANOCh, YTO NPEABAPUTEIBHBIM CJIEJICTBHEM [0 YTOJOBHOMY €Iy
YCTAaHOBJIEHO, 4YTO MY 3asBUTEIbHHUIIBI HE OBbUI 3aJepkaH COTPYJHUKAMH
IIPABOOXPAHUTEIBHBIX OPraHOB, a TAaKKe€ TO, YTO OCHOBAHUMU AJIA €0 3aJcpKaHMs HE
ObLI10.

57. 24 wrona 2002 roma mno 3ampocy Espomeiickoro Cypa, IIpaBurenscrBo
Poccuiickoit ®enepauuu mnpenocraBuio B EBpomelickuit Cyn wundopmanuio. B
JIOKyMEHTax, MpeJcTaBleHHbIX [IpaBUTENbCTBOM, CO/IEpKalach CChUIKA Ha COOOIICHHE
Vupasnenuss ['enepansuoit Ilpokypatypel Poccuiickoit ®enepanmu mno HOxxaomy
@enepanbHoMy OKpyry, B COOTBETCTBUM C KOTOpPBIM 3asBUTENIbHHUIIA 00paruiach ¢
3asBIeHueM B mpokypatypy lllanmHckoro paitona 17 utons 2002 roga. B Hem ona
yKazajia, 4TO «TpyIIa HEU3BECTHBIX MYXYHMH» HACWJIBHO yBe3Jla ee Myska 2 uroHs 2002
roja. YrojloBHOE J1eJ10 ObUIO BO30YKIEHO pailoHHOM npokypaTypoii 28 utonst 2002 roaa
O MpHU3HAKAM COCTaBa NPECTYIUIEHHUS, MPEeIyCMOTpEeHHOro ctatbedt 126 m. 2(a)
VYronoBHoro Konekca P®. B 1o xe camoe Bpems [IpaBUTENBCTBO OTpPHULIAIIO TO, YTO
3aepKaHue Myka 3asBUTENBHUIBI OBLJIO TMPOBEACHO OpraHaMu TrOCYAapCTBEHHON
BiacTu. [IpaBUTENBCTBO yKa3bIBaeT Ha CIAEAYIOLIEE:

«/lo BO30yKHeHHS YrOJOBHOTO JieJla B IpolLecce MPOBEICHHOTO J03HaHUS HE ObLIO
MOJY4YE€HO HUKAaKWX JOKa3aTesbCTB Toro, 4ro r-H Cama-Maromen HMmakaeB Obu1 3amepikaH
coTpyaHuKamu  ¢enmepanpHbIx cwil. OH He ObUI  HampaBlIeH B  PaclopsDKEHHE
MIPaBOOXPAHUTENIBHBIX CTPYKTYpP WM HCIPABUTEIBHO-TPYIOBBIX YYPEKACHUH WJIM OH HE
COZIEPKUTCSl TaM B HacTosIee BpeMs. bosee Toro, y mpaBOOXpaHHTEIBHBIX OPTaHOB HE OBLIO
OCHOBAHHMH JUIA €T0 3a/ICPKAHUSL...

[Manuackuit paiion Yeunu (1 B ocobeHHOCTH cenenne HoBble ATaru) mpeactaBiseT co0oi
TCPPUTOPUIO, HaA KOTOpOﬁ HUMCECT MCCTO aKTUBHAsA KpUMHUHAJIbHAA ACATCIBHOCTDL TCPPOPUCTOB U
OKCTPEMUCTCKUX OpFaHH3aHHﬁ, COBCpHIAOIUX TMPECTYIUICHUSA B HEIIX AJUCKPCAUTALIUN
poccuiickux ¢enepanbubix cuia B Yeune. OHHM HCHONB3YIOT KamyQuisbkHyloo GopMmy H
TPAHCIOPTHBIC CPEIICTBA, MMOXOXKUE HA YHH(POPMY M TPAHCIOPTHBIC CPEJICTBA, HCIIOJIH3yCMEIC
BOCHHOCITY)KAIllMMH U COTPYAHUKAMHU MPABOOXPAHUTEIBHBIX OpraHoB YedeHckoi PecmyOmukm.
Hapsimy ¢ coBepmieHHeM IpYrHX TMPECTYIUICHWN, HE3aKOHHBIC BOOPYKEHHBIC (DOpPMUpPOBAHHUS
COBEPINAIOT TOXWINCHHUS W HE3aKOHHBIC 3allepXKaHWs JIMI, MPOKUBAIOIINX HAa TEPPUTOPHU
UYeuenckoit PecrryOnuku. B cBs3u ¢ 3THM OCHOBHAs BEpCHs MO0 JAHHOMY yTOJIOBHOMY AETY — 3TO
moxumeHne r-Ha Camp-Maromena HwmakaeBa wieHaMH OJHOW W3  TEPPOPHUCTHUECKUX



opraHuMzanui, aAedcTByommx B UYeyHe W UCHOJB3YIOIIMX YHU(GOPMY BOCHHOCIYKAIIMX
(enepabHBIX BOHCK BO N30€XKaHUE OMTO3HAHUSD).

58. IlpaBurenscTBO  TaKXke  yKa3ajlo Ha TO, 4YTO  [OJApa3JelieHus
[IPAaBOOXPAHUTEIbHBIX OpPraHOB HAXoJfAIWECs B JaHHBIK MOMEHT B YeuHe —
®enepanbHas Cinyx6a besonacnoctn u MunucrepctBo BayTtpennux Jlen Poccuiickoit
Oenepannn — He npoBoauiu 2 uioHa 2002 roja crenuasbHOM OMepalnud B CEJIICHUH
HoBble Atarm, a Takxke TO, 4TO HMMs My’ka 3asBUTEJIbHUIIBI HE YKAa3aHO B CIIHCKE
3a/lep’KaHHbIX JAHHBIMU PABOOXPAHUTEIBHBIMU CTPYKTYPaMHU.

59. U3 npencraBnennbix B Cyn marepuanoB cieayer, yto 25 urong 2002 ropa
3asBuTEeNbHUIA OblIa IPU3HAHA TIOTEPIIEBIICH MO YTOJIOBHOMY JETy O TOXHIICHHU €€
MYyKa.

60. 31 urons 2002 rona IlpaButensctBo Poccuiickoit denepauuu MpeacTaBuiao K
*ayobe JOIMOJIHUTENbHBIE MaTepHalibl. B HUX colepKanoch ONMCAaHUE OMPEIEICHHBIX
IPOLECCYaJIbHBIX MEp, OTHOCSAIIMXCA K BO30YXKIEHHUIO, MPUOCTAHOBIEHUIO U
BO300OHOBJICHHIO CJICJICTBUSI MO YIOJOBHBIM JejiaM, BO30YXXKIEHHBIM 10 (akTam
MCUYE3HOBEHHUS CblHA U MYy’Ka 3asBUTENIbHULIBI. B MaTepuanax copepikajiach CChUIKa Ha
3ampochkl, ClIeTaHHbIE OpraHaMu MPeBAPUTEIHLHOTO CJIEICTBUS B MPABOOXPAHUTEIbHBIC
CTPYKTYpbl O IpPENOCTABICHUN HUHQOpPMAIMK, UMEIOIIEH OTHOIIEHWE K YCTaHOBJIECHUIO
MECTOHAXO0XACHUS UCUE3HYBIINX. HeCMOTps Ha IPUHSATHIE MEPBI, UX MECTOHAXOXKICHUE
OCTaeTCsi HEU3BECTHBIM, U TPEABAPUTENIBHOE CIIEJICTBUE MO OOOMM JelaM Ha JaHHOE
BpeMsl PUOCTAHOBJICHO.

61. 3asBUTenbHUIIA YTBEp)KIAAeT, 4YTO B Hayaje aBrycra OHAa COBMECTHO C
POJICTBEHHUKAaMH OJJHOTO U3 YETHIPEX MY>KUMH, Takke ncue3HyBmux 2 uronsa 2002 rona,
noexana B BOeHHY0 komeHaTypy [llanu, rae onn oOparuinack K BOEHHOMY KOMEHJIAHTY
[[TanuHckoro paiiona renepany HaxaeBy. Bo aBope komenmatypsl o 3ametunan bTP
Ne569, koTopslil Hcnonb30BaJICA NP 3a[EpKAHUM UX POJACTBEHHUKOB. 110 ux mpocrbe
OJIMH U3 YJIEHOB dKHUMaxa ykazaHHoro bTP Obl1 BbI3BaH K reHepaliy, IJie ero CIpOCHIIH,
Obut 1 OH B cenenuu Hobie Ataru 2 uroHs 2002 rona. BoeHHocmy»amuii mpu3Hal,
YTO OH OBbLI B JAHHOM CEJI€HHHU, OJIHAKO, OH HE MOT BCIIOMHHTb, KOT/1a UMeHHO. ['eHepan
CIPOCHJI €T0, «YBO3WJI JIM OH JIFOIEH», Ha YTO TOT OTBETUJI, UTO JIBYX UE€JIOBEK MOCAIMIN
u yBe3mn Ha ero bTP. OgHako ux BbICAIUIM Ha IMEPBOM K€ JOPOKHOM OJIOKIOCTy. UTO
C HUMH IPOU3OLUIO AAJBIIE, OH HE 3HAJ. 3asgBUTEJIbHUIA YKa3bIBA€T Ha TO, YTO BO
BpeMsi TOTO K€ CamMOoro pas3roBopa, B TPUCYTCTBHUHM POJCTBEHHHKOB JIPYTHX
«MCUYE3HYBIIMX» MYX4MH, reHepan Haxae cka3a UM 0 TOM, 4TO B HIOHE 3ajepkanu 27
YEJI0BEK, U3 KOTOPHIX 15 ObLIM «yHUUYTOKEHB (cM. HIKe § 90).

62. B xonme aprycta 2002 roma 3asBUTENbHUIIA OOpaTHIACh B TPOKYpaTypy
Yeuenckoil PecyOnuku, rae el ckasaid O TOM, 4TO paccieloBaHHE YTOJOBHOIO Jena
[0 WCYE3HOBEHHIO €e MyXa ObLIO TepenaHo B BOEHHYIO INPOKYparypy, KOTopas B
COOTBETCTBUU C POCCHIICKMM 3aKOHOJATEIbCTBOM HECET OTBETCTBEHHOCTh 32
pacciieJoBaHUE MTPECTYIUIEHNH, COBEPIIEHHBIX BOCHHOCTYKAIUMHU.

63. B cBoux nuchbMax U KOMMeHTapusax [IpaBUTEIbCTBO yKa3ano HECKOIbKO Pa3HbIX
JaT TPOLETYPHBIX MEP U HOMEPOB IPHUCBOEHHBIX YTOJOBHBIX JA€l. M3 HOKyMEHTOB
cienyer, yTo B Havalne ceHTs0ps 2002 roga paccienoBaHue ObLIO MEpEAaHO B BOCHHYIO
npokyparypy B/4 20166, rae yroioBHoMy naeny Obul mpucBoeH Homep 34/35/0172-02.
Taxke U3 JOKyMEHTOB clieqyeT, uTo 26 ceHtsa0ps 2002 roma paccieqoBaHue ObLIO
IPUOCTAHOBJIEHO B CBSI3U C HEYCTAaHOBJIEHUEM IIOJO3PEBAEMBIX (KaK CIeAyeT U3
3amevanuii [IpaBurenbctBa oT 26 centsaops 2003 roma, 27 oktsaops 2005 roma u
nocraHoBieHus ['naBHoit Boennoii Ilpokyparypsl ot 9 uronga 2004 rona o juiieHun
3asBUTEIBLHUIIBI CTATyCa MOTEPIICBIIICH ).

64. 5 cenrsOps 2002 roma Hapsay C JIpyroil moiydeHHOW e HH(OopMaruei
3asBurenpHula HampaBuiaa B [llanumHCKyro palloHHYIO TNpOKypaTypy HaOpOCOK
BHEIIHOCTH «byMepaHra», ciaelaHHbId HeopHIUATbHO. /0 HACTOSIIEro BpeMEHU



3asiBUTENbHULIA HE NTOJIY4YHJIa TOATBEPAKACHUS O MOIYYEHUH YKa3aHHOIO MHCbMa, U OHA
yBEpEHa, YTO CJIEJICTBEHHBIE JEHCTBHSI, O BHIMOJIHEHUN KOTOPBIX OHA MPOCHJIa B TIUChME,
He OBLIM BBINOJHEHBI MpOKypaTypod. Kpome Toro, HeT 1oka3aTeabCTB TOTO, YTO
OpraHaMM CIIEJCTBUS OBLIM MPEANPHUHATHl Kakue-InOo Mepbl Ui YCTaHOBJICHUS
HaxoxzaeHuss BTP, Homepa KOTOpbIX OBUIM 3aMEUeHBI COCEISIMHM 3asBUTEIBHUIIBI U
MIPOBEJIEHUS JIONIPOCOB coceiel 3asiBUTEIbHULIBI.

65. 20 nexadbps 2002 rona [IpaBuTenbcTBO MPEIOCTaBUIIO HHPOPMALIUIO O TOM, YTO
CJeIoBaTeNb BOEHHOM MpPOKypaTypbl BOMHCKOM 4dacth Ne20116, pacrnosokeHHOW B
[Ilanu, nTpUOCTAaHOBUI TNpPEABAPUTENBHOE CIEACTBHE IO YrOJIOBHOMY Aeny. Hukaxoi
Ipyroit uHGoOpMaIuu 1Mo MOBOLY «OeccleAHOr0 MCYE3HOBEHUSD MYsKa 3asiBUTEIIbHULIBI
IpeCTaBICHO HE ObLIO.

66. 17 anpens 2003 roga opranuzanus SRJI, aeiicTBys oT umenu 3asBUTEITHHUIIBI,
HOMpPOCHJIa BOEHHYIO Mpokyparypy B/4 20116 o mnpusHanuu 3asBUTEIbHUIIBI
MOTEepIEBUICH MO YyroJIOBHOMY A€y, UM, €CIIU 3TO YK€ ObLIO CIeNIaHO, HAlpaBUTh e
KOIIMIO TAKOT'O PEIICHHUS.

67.25 u 30 anpens 2003 roga BoenHnbrii npoxypop OI'B na CeepHom Kapkaze
nporH(opMupoBan 3asBUTEIBHUIYY O TOM, 4TO 9 ceHTs0ps 2002 rosna yroioBHOE J1e10
O TOXMILEHUHU €€ MyKa ObLIO MepejaHo B BOCHHYIO MpokypaTypy B/4 20116 B Ilanu,
rze emy Obu1 mpucBoeH Homep 14/35/0172-02 (cM. Takke Bblle, § 63).

68. 16 utons 2003 rona BoeHHsbli mpokypop B/4 20116 orBetun SRJI o Tom, uro nx
OpOMH(OPMHUPYIOT O pe3ysbTaTax MpeABAPUTEIBHOTO CIEACTBUS.

69.23 centsa6ps 2003 ronma cnepoBarens ['nmaBHoil Boewnnoit Ilpokypatypbsl B
MockBe npouHdopMupoBa 3asBUTEIBHUILY O TOM, 4TO 18 aBrycra 2003 roma BOCHHBIH
npokypop OI'B B0300HOBHII paccieoBaHue MOXUIICHUS ee Myka. 23 ceHtsops 2003
rofia ieny 6buto otnucano ['naBHoit Boennoit [Ipokypatype, U cpok npeaBapuTeIbHOIO
cienctBus npoaneH o 25 mapta 2004 roga. CienoBatenb Takke MpouH(OpPMUPOBAI
3asBUTENBHUILY O TOM, 4TO OH ObUT B KOMaHaAupoBke B lanu, B B/4 20116 u npurnacun
3asiBUTENIbHUILLY CBSI3aThCSI C HUM IIPHU HAJIUYWU JAJIbHEHIINX BOIPOCOB.

70. 7 okta6ps 2003 roga opranuzanus SRJI oOparunace ¢ TMCBMOM K CJI€I0BATEIIO
U MOINPOCUJIA €ro Ha3HAuYMUTh BCTpeuy ¢ 3asBUTeNnbHULCH. OHU TakkKe OTMETWUIIH, YTO
CJIEIOBATEIM BOEHHOM NPOKYpaTypbl HE IONPOCHUIM €€, HECMOTpS Ha TO, YTO OHA
IpUXoJuia K HUM B IIPOKYpaTypy.

71. 10 oxts6ps 2003 roma 3asBuTenbHUIIA OblLIa BhI3BaHA B KaYECTBE CBUICTENS B
[Tammackuit POB/I.

72. 20 okta6pst 2003 roma 3asBUTENbHUIIA BCTPETUIACH CO CJEIOBATENIeM BOSHHOU
npokypatrypsl B lllanu u Oblna momporieHa o 3ajaepkaHuu Myka. B TOT ke neHb
clieZioBaTelb 3a0pall y Hee «paciucKy», BbllaHHYIo «bymepanromy 2 ntons 2002 roga.

73. Taxke 20 oktsi6ps 2003 roma 3asBUTENBHHUIIA O0OpaTWIACh K CIIEIOBATEIIO C
npocb00ii HaNPaBUTh NPEAOCTABIEHHbBIE €10 PoTorpaduu ChlHA U MYy>Ka BO BCE PErHOHbI
Poccuiickoit ®@enepannu, Ui MPOBEPKH TOTO, 3a7ep)KaHbl JH OHH MO (HaabIIUBBIM
YAOCTOBEPSIONIUM JTHYHOCTh JoKyMeHTaM. 21 okTsi0ps 2003 rona ciemnoBaTeNnb OTBETHI
Ha 3ampoc U 3aBepwil 3asiBUTENBHUILY B TOM, YTO IOCJIE TOrO, KaK OHA IPEJOCTaBUT
¢ororpaduu, oHn OynyT HampaBiIeHbl BO BCE pervMoHalbHble ynpaieHus MBJl u
Munuctepcra FOctunuu.

74. 3asgBUTENbHULIA YTBEPXKIAET, UTO B OKTsOpe-HOs10pe 2003 roga oHa HECKOJIBKO
pa3 BcTpevasach Co ciiefjopareneM B 31aHud B/4 20166 B CBS3M C TIOXUIICHUEM €€ ChIHA
u Myxka. Ee cocenu Taxke ObUIM JTONPOLIEHBI B TOH MpoKypaType. B koHue okTsaOps
2003 roma rpymma cnemoBareneil npuOsia B HoBeie ATarm m jgompocuiia coceneit o
ChlHE U MYyke 3asBuTenbHUIbl. B Hos0pe 2003 roga nBa cienoBaTesis OCMOTPENU AOM
3assBUTENBHUIIBI M 3a0paiu y Hee GoTorpaduu, caelaHHbIe mocie oobicka 2 uroHs 2002
roja.



75. 3asgBUTENBHULIA YTBEPHKAAET, YTO BO BPEMsI OAHOIO M3 JIOIPOCOB CJIEN0BATEIND
CKa3all €, 4To IOMPOCUI BOCHHOCTY Kalero Asiekcanpa ['puropeeBuua «bymepanray,
KOTOPBIM MPHU3HAJICS B TOM, YTO MPUHUMAJ y4yacTue B OOBICKE M 3aJlepKaHUU MYKa
3asiBUTENbHULBI, HO HACTAaUBaJ HAa TOM, YTO OTITYCTHJI €TO0.

76. B xonne Hosi6ps 2003 roma 3asBuTenbHUIA Oblia BbI3BaHA B OKTAOPBHCKHIA
POBJI B I'posHom pans ywactus B ONO3HaHMM 1O QororpagusiMm B CBSI3U C
UCcue3HOBeHHEM cblHA. Eif Obulo mokazaHo B oOmieit crnokHocTH 58 Qororpaduit
HEONO3HAHHBIX TPYIOB, HO OHA HE OIMO3HAJIa CPEeId HUX CBOMX POJCTBEHHUKOB.

77. Janee 3asBUTENbHUIIA YTBEpXkJaeT, uyTo B Hayane aekabps 2003 roma ee
Bbi3Bauin B lllanmHCKMI pallOHHBIM CyJ W TONPOCHIN IHCBMEHHO W3JI0KHUTH
UHQOPMALIMIO O 33/ep)KaHUM €€ ChlHa M MY’Ka, a TaKKe yKa3aThb IoCylapCTBEHHbBIE
Oprasbl, B KOTOpPbIE OHa B CBS3M C 3TUM oOpalliaiach. 3asBUTEIbHUIIA clIeNalia TO, O YeM
ee MpOCWIH, yKa3aB Takxke, yTo oOparminack B EBponeiickuii Cyn no IIpaBam Yesnoseka.
Omna yTBepXAaeT, YTo €€ MOIMPOCKIN 0CO00 MOSICHUTh, OOpalanach Ju OHa B CBSI3U C
paccMaTprUBaeMbIMU COOBITHAMH C KaJI000# B MECTHBIH Cy/I.

78.9 wurons 2004 roma paccienoBaHUE YrOJIOBHOIO Jeia O TMOXMIINEHUU My’Ka
3asBUTENBHUIIBI ObUTO MpekparieHo mo ct. 24 u. 1.1. YIIK P® B cBs3u ¢ oTcyTCTBUEM
coObiTus mpecryrienus. 10 wutons 2004 roma ['maBnas Boennas Ilpokypartypa
u3BecTHSa 00 HTOM 3asBUTENBHUIYY W YyKa3aja, 4YTO €€ MYXX ObUI 3ajJepikaH
BOCHHOCIIYAalllUMU B cooTBeTcTBUM ¢ DenepanbHpiM  3akoHOM 0 boprbe ¢
Teppopuzmom u o0 @enepanbuoit Ciyx6e besonacnoctu. [locne mpoBepku ee My ObLI
nepeaan HadanbHUKoM [llammHckoro paiionHoro otaena @Ch rmaBe anMuHHMCTpaIuy, T-
Hy [lakaeBy>. B cBsi3u ¢ Tem, uyro mocie storo Caua-Maromen MimakaeB He BepHYJICS
JIOMOM, COOTBETCTBYIOLIME JIOKYMEHTbI ObUIM HampaBlieHbl B NMpOKypaTypy YeuHu c
LIEJIBI0 OPTaHU3alMM €ro MOMCKOB Kak Oe3 BeCTH MpomaBIlero. 3asBUTEIbHHULIA ObLIa
pouH(GOPMUPOBAHA O BO3MOXHOCTU 00KaJIOBAaHUS IaHHOTO PELICHMUS.

79. Taxoke 9 uronst 2004 rona cnenosarens ['naBHoi Boennoii [Ipokypatypsl nummn
3asiBUTENBHULy CTaTyca MOTepreBlied 1o yrojoBHomy geiny Ne29/00/0015-03. B
IOCTaHOBJIEHWU TOBOPHJIOCH O TOM, YTO PAacCClIeIOBAaHHEM ObIJIO YCTAHOBJEHO, YTO 2
utoHs 2002 rojia BOGHHOCTyXalllie, AeHCTBOBABIINE B COOTBETCTBUH CO CT. 13 3akoHa o
Bopsbe ¢ Teppopu3smMoM, MpOBENIM OINEPATUBHO-O0EBOE MEPOIPHUATHE U 3aJepKalu
Cann-Maromena MmakaeBa 1o 1mojo3peHHI0 B y4acTUH B OJHOM M3 OaHIUTCKUX TPYIIIL,
JeiicTBOBaBIINX B paiioHe. [locie mpoBeneHUss MPOBEPKH €ro y4yacTHE B HE3aKOHHBIX
BOOPY’KEHHBIX TPYNIUPOBKAX YCTAaHOBJIEHO HE OBLJIO, U OH ObUI HE3aMeJIUTEIbHO
nepenadn  rnase [lanuHckoi aamMuHMCTpauMu Uil BO3BpalleHus JomMou. B
MIOCTAHOBJICHUU Jajieeé TOBOPWJIOCH, YTO, TaKMM 00pa3oM, OBLJIO YCTAHOBJIEHO, YTO
HNOXMILEHHUs He ObLJIO, M 4TO JEMCTBUS BOGHHOCTYXKAIIMX, 3a/epkaBnux VMMakaesa, He
npejacTaBisuin coboit mpectymieHus. JlanpHeimee otcytcTBue lMMmakaeBa mo MmecTy
JKUTEIBCTBA HE CBS3aHO C €ro 3aJep:KaHHeM BOeHHochyxamumu 2 utoHs 2002 rona.
Taxum oOpazom, 3asiBUTEIbHHLIE HE OBUIO MPUYNHEHO MATEPUAILHOTO W MOPAJIHHOTO
yumepba, U IMOCTAaHOBJICHME O MNpPU3HAHMM ee moTepreniieid orMeHeHo. OHa OblLia
npouH(GOPMUPOBAHA O BO3MOXHOCTU 00KaIOBaHUSI.

80.21 wuronms 2004 roma Opranmzanmsa SRJI nmonpocmna I'maBHyro Boennyro
[Ipokypatypy npomH(pOpMHpOBAaTH HMX O TOM, KakKWe CIEACTBEHHBIE MEphl ObUIH
IPEIIIPUHATHI 10 PEKPAIIECHNS PacCcaeA0BaHNs U HAIIPABUTh UM KOIHUIO PELICHUS.

81.12 aprycta 2004 roma [I'maBmas Boennas IIpokyparypa oTka3zaiach
IPEJOCTaBUTh KOIMHU NOKyMEeHTOB SRJI Ha TOM OCHOBaHMHM, YTO OHM HE SIBISIOTCS
aZiBOKaTaMy 3asiBUTEIIbHULIBI.

3 3asBurenpuuia coodummra Cymy, uro r-H Jlakaes ymep B okTsiope 2003 rona.



82. 22 cenrs6ps 2004 roga Opranuzamus SRJI HampaBuiga KONUIO JTOBEPEHHOCTH
3asiBUTENBHULBI TPOKYpopy UeuHu u nomnpocusia ero NnpouHGpOopMUpOBaTh UX O TOM, Tie
HaXOAMUTCS YTOJIOBHOE JIENO U Pa3pelIuTh UM JOCTYI K €r0 MaTeprasiaMm.

83. 13 oxkra6pst nmpokypop Yeunu npoundopmuponan [IpaBoByro Muunmatupy o
TOM, YTO YIOJIOBHOE Jeyi0 octanock B ['maBHoi Boennont IIpokyparype, kyna cinegyer
oOparaThCs ¢ JATBHEUIIIUMH BOTIPOCAMH.

84.1 mapra 2005 roga mpencrtaBisBIINMN 3asBUTENbHUIY agBOKaT MOCKOBCKOMH
Ob6nactHoit Komnmernn ApnBokaToB oOpaTwiics ¢ 3ampocoM B [naBHyro Boennyio
IIpoxypatypy. OH mnpocun mnpegocTaBuTh €My JOCTYNl K MaTepuaigam Jena,
BO30Y)XJICHHOTO B CBSI3M C ToXulleHHeM ee Myxa. 21 mapra 2005 roma B xo01ae
Tene)OHHOTO  pasroBopa  coTpyaHuk  [maBHoit  Boennoit  IIpokypatypsl
porH(OpPMHUPOBAJT aJIBOKATa O TOM, YTO 3asBUTEIbHUIIA JIMIIEHA CTaTyca MOTepIeBIIeH
[0 YrOJOBHOMY Jielly, U TO3TOMY OHa Oojiee HE MMEeT IpaBa Ha O3HAKOMJICHHE C
MaTepuagaMu Jiea, Kak JIMYHO, TaK Yepe3 MpeICTaBUTEs.

85. B mae u oktsa6pe 2005 rona IIpaBUTENBCTBO MPEIOCTABUIO IOMOJIHUTEIBHYIO
nHpopmanuo o paccienoBanud. OHO YTBEpXKJajo, YTO PACClICJOBAaHUE MOXHUIICHUS
Caun-Maromena MimakaeBa yCTaHOBHIIO, UTO OH ObLT 3ajepxan 2 utoHs 2002 roxa, HO
ObLT BIIOCIIEJCTBUM OTMYyLIEH W mepenaH riaBe lllanuHckoi aaMMHUCTpalMH, T-HY
HaxaeBy. I'-nH JlakaeB He MoOr OBITh JOMNpOIIEH CJIEACTBHEM, TaK KaK yMep.
PaccinenoBanue Takke yCTaHOBWJIO, 4YTO B Jome VmakaeBbix Oblia OOHapy)kKeHa
«MJIC0JIOTUYECKAsT JMTepaTypa NPONAaraHJUCTCKOIO XapakTepa U AKCTPEMHMCTKON
HanpaBieHHOCTW». Hukakux apyrux neraneil 0 JaHHOM JuTepaType MpeloCTaBIeHO HE
ObLI0, TaK KaK OHA ObUIa YHUUTOXKEHA.

86.Bce »5T0 ObUIO YCTAaHOBJIEHO HA OCHOBAaHWU IOKa3aHUN COTPYJHUKOB
CHEIMAJIBHBIX CHJI, NMPUHUMABUIMX y4acTUE K KOHTPTEPPOPUCTHYECKON OIepanuu B
Yeune B 2002 romy. Cpeny HUX OBLT BOSHHOCHYXAIIui, HanmucaBmmi 2 utoHs 2002
roja 3asBUTEIbHUIIE pacnUCKy. [IpaBUTEIBCTBO MOACHUIIO, YTO B COOTBETCTBUM CO CT.
15 3akona o bopebe ¢ Teppopusmom, npenoctaBieHre HHPOPMAIMH O COTPYAHHKAX
CHELMAJIBHBIX CHUJI, IPUHUMABIIUX Y4YaCTHE B KOHTPTEPPOPUCTUYECKUX OIEpalUsX, HE
pa3pelieHo.

87. Janee IlpaBUTENbCTBO YyKaszajno, 4YTO IIOCJIE TOro, Kak pacciefoBaHUE
YTOJIOBHOTO JIeJla BOGHHOW MPOKYypaTypoi Obuto mpekpaimieHo, [llanuHckon pailoHHOM
npokypatypoil 16 Hos06ps 2004 roga Obulo BO30YKIEHO HOBOE YTOJOBHOE JIEJI0
Ne36125 no cr. 105 YK P® (y6wmiicto). /st paccienoBanusi JaHHOTO CIOXHOTO Jena
Obula co3/laHa CJeJCTBeHHas Irpymnmna. B xone paccienoBaHus ObUIO JTOMPOLIEHO OKOJIO
70 4denoBek, BKJIIOYAs IVIaBy aJMUHUCTpauuu ceneHus HoBele ATaru, mpeactaBuTeNs
[[TanuHCKOW pallOHHON aAMUHUCTpAlMM U coceAeil 3asBuTenbHUlBl. OpHaKo y
ceugerenell  He ObUl0 HMHQOpPMAMM O  TOXUINEHWHM WIM  IOCIEAYIOIEM
MECTOHAXO0X/IE€HUH NpomnaBiero 6e3 Bectu. MectoHaxoxaeHue r-na Mmakaesa uinu ero
TPYI, WU (QakT TOro, YTO OH yMep, HE MOTJIM ObITh YCTAaHOBJEHBI. BBUAY yKka3zaHHOTO,
16 d¢espans 2005 roma paccrneaoBaHue OBLJIO MPHOCTAHOBIEHO B CBSI3U C
HEYCTAHOBJICHHEM I0JJ03PEBAEMBbIX B COBEpIICHUU TNpecTymieHus. Hecmorps Ha 3TO
NEUCTBUS,  HANpaBJIEHHBIE  HA  PACKPBITUE  MPECTYIUIEHHSA,  MPOJOJDKAIH
IpEIPUHUMATHCS.

88. 3agBurenbHUIIa ObUIa MIPU3HAHA MOTEPIEBLIEH 1O HOBOMY YTOJIOBHOMY JIEly,
OJTHAKO JIaHHOE TIOCTAHOBJICHUE HE OBLIO € TmepenaHo, Tak Kak oHa yexana u3 Poccun.
Kpome Ttoro, Hemp3s Obulo mpoBecTH ee jgompoc no aeny. CreacTBue HampaBHIIO
COOTBETCTBYIOILIME MOPYYEHHUs B MpaBooxpaHutenabHble opranbl CIIIA, onqHako oHU He
ObUIN BBIIIOJIHEHBI.

5. Honpoc 3aasumenvruybl



89. 3asBuUTENbHULIA YTBEP)KAAET, UTO OHA ObLIA JBaXKIbl JONPOILIEHA POCCUHCKUMHU
BJIACTSIMU B CBsI3U C Tojgaueid xamoosl B EBponeiickuii Cyx no IlpaBam Yenoseka. 24
utong 2002 roma 3asBuUTeNbHUIIA OblIa JompolleHa ciepoBaTenem lllammHckoi
pallOHHOM MPOKYPATYphl, KOTOPBII CIIPOCUI €€ O TOM, CKOJIBKO €1 MPUIIIOCH 3aIUIaTUTh
JUISL TOTO, 4TO 1M0/aTh kano0y B EBponelickuii Cya. 3assBUTENbHUIIA OTBETHIIA, YTO TIOKA
€l He NPUIUIOCh OIUIaYMBaTh FOPUAMYECKHE YCIYTHM, OJHAKO CIEJO0BaTellb
IPOJIEMOHCTPUPOBAI CBOE HEJOBEpUE €€ O0BSICHEHUSM.

90. B mnauane asrycta 2002 roma B mouckax HMH(OpPMAIMM O CBOEM MYXKe
3agBuTeNbHUIA JHUYHO oOpatunack B LlladMHCKYyI0 BOEHHYIO KOMEHAATypy K
KOoMeHaHTy reHepany HaxaeBy. I'enepan HaxaeB cmpammBan ee o mogade kajoObl B
Espomnelickuii Cyn no IlpaBam YenoBeka M MpenooXKui, 4To «rpaxaaHuHy Poccun
HY>XHO 15 ThICS4 noju1apoB win OoJblle AJis TOro, 4ToObl oOpaTuThes B EBpomnelickuii
Cyn». Ilocme »3TOro OH CHpPOCHJ, CKOJBKO €M npuuulock 3amnatutb. Kornpa
3asBUTENbHUIA CKa3aja, YTO €l He NpPUIUIOCh IUIATUTh, KOMEHIAHT, MO Bce
OYEBUJIHOCTH, CKa3all €l O TOM, YTO ee MY ObLI 3a/ep)kKaH M3-3a CBOErO y4yacTus B
(MHaHCUpOBaHUU JeiTeNbHOCTH OoeBUKOB. Ha oOCHOBaHMHM JaHHOTO pas3roBopa
3asBUTENBHUIIA MPHUIIA K BBIBOAY O TOM, YTO 3aJepKaHUE €€ MyXka OblI KaKUM-TO
obpazoMm cBsizaHo ¢ ee oOpamennem B EBpomeiickuit Cyn, Tak kak o0a Borpoca
KacaJIuCh (PMHAHCOB.

6. 3anpoc o npedocmasieHuU Mamepuaios Y20i08HbuIX el

91.B wmione 2003 roma xanoba Obula KOMMYHHIMpoBaHa Poccuiickomy
[IpaBuTENbCTBY, Y KOTOPOTO OBLTM 3allpOIICHBI KOIWW MAaTEPUAJIOB YTOJIOBHBIX eI,
BO30Y)KJICHHBIX B CBSI3M C IOXHUIICHHWEM CbhlHA M MyXa 3asBUTEIbHMLBI. B ceHTsOpe
2003 roxa IIpaBUTENBCTBO OTBETUIIO, YTO MPEIOCTABICHUE KONUK MATEPUAJIOB JI€] HE
NpEeACTaBIsIeTCs BO3MOXKHBIM, TaK Kak 10 00OMM JejaM BCE eIle IMPOBOAUTCS
paccienoBanue. Cya TOBTOpUI 3ampoc B OKTsAOpe u HosiOpe 2003 roma, ogHAKO
[IpaBuTeNnbCTBO HACTaMBalIO Ha TOM, YTO KONHUS MaTepUAIOB [ejla MOXKET ObITh
IpeJOCTaBlIeHa TOJBKO TOCJE 3aBepIIeHHs paccienoBanus. B cBoem mmcbme ot 15
nexabpst 2003 rona IIpaBUTENBCTBO YTBEPXkKAAI0, YTO MPEAOCTABICHUE JOKYMEHTOB JI0
3aBEpIIEHUS PACCIIEJOBAHUS MOXKET MPHUBECTH K BMEMIATEIbCTBY B MpaBa YYaCTHHKOB
npolecca U TPETbUX JIML, HApUMep, B MPaBO O3HAKOMIIEHUS C YTOJIOBHBIM JIEJIOM.
[IpaBHUTENBECTBO yTBEPIKIACT, YTO KOMUS psAAa JOKYMEHTOB M3 MAaTEPHUAJIOB JIela MOXKET
OBITH MTPEJIOCTABJICHA C TCYEHUEM BPEMEHH.

92. B ¢erpane 2004 roga Cyn moBTOPUI CBOHM 3ampoc O MPEAOCTABICHUH KO
NokyMeHTOB. OH Takxe npuriacui [IpaBUTenbCTBO MPEICTaBUTh ACTANBHYIO CIPABKY O
paccinenoBanuu. B mapre 2004 roma IlpaBuUTensCTBO OTKa3ajio B YAOBJIETBOPEHUU
na"Horo 3ampoca. OHo npoundopmupoBasio Cya O TOM, 4TO psiA JTOKYMEHTOB ObUIM
KJIaCCU(UIIMPOBAHbl KAaK «CEKPETHBIE» B COOTBETCTBUU C paszzieioM 5 § 4 3akoHa o
locynapctBennoii TaifHe, Tak Kak OHU COJEpKadl HHPOPMAIMIO, MOIYYEHHYIO B
pe3yibTaTe OINEepaTUBHO-PO3BICKHON NEeATeNbHOCTH. UTO KacaeTcs CHpaBKH O XOJe
paccrnenoBanus, [IpaBUTENBCTBO MPEAOCTABWIIO  CIEAYIOIIYyI0 WHGOPMAIUIO O
paccietoBaHUY TOXHIICHHUS MyKa 3asBUTEIHHHIIBL:

«[lo ykazaHHOMY yroJOBHOMY Jiefly OBbII IPOBEIEH LENbIA Psij CIEICTBEHHBIX JEHCTBUH,
ObUT yCTaHOBIICH P BO3MOXHBIX CBHJETENEH C MecTa IpPOWCIIECTBUS. B OCHOBHOM uMH
SIBIISIFOTCSI BOGHHOCIY’KAaIllMe, KOTOPhIE B HACTOSIIEE BPEMs BHIOBUIM C TEPPUTOPHH YedeHCKOH
Pecniybimku B npyrue permonsl Poccuiickoit @epepannu. COOTBETCTBYIOIINE CIICICTBEHHEIC
MOpY4eHHs ObLTH HalpaBICHBI 10 MECTY MX IpeObIBaHUs. YacTh MOpydeHUH OblIa BHINOTHEHA,
JUIS BBITIOJTHEHUS! PYTHX TPeOyeTCs TOMOTHUTETBHOE BPEMSD».

93. 20 suBapsa 2005 roma xanoba OblIa OOBSBICHA MPUEMIIEMOM, TOCIE Yero ooe
CTOPOHBI MPEICTABUIN CBOM KOMMEHTapHHU IO CYIIECTBY nena. B To ke camoe Bpems
Cyn monpocus CTOPOHBI H3JIOKUTH CBOIO MO3UIMIO OTHOCHUTEIEHO BO3MOXHOTO
Hapymienus Ctatbu 2 KOHBEHIIMHM B OTHOLICHUU MYyXKa 3asgBUTENbHUIBL. B ceHTsOpe



2005 roma Cyn oOpaTuiacs K CTOPOHaM 3a JONOJHUTENbHBIMH KOMMEHTApHSIMU
oTHocutenbHO cobmonenus [IpasutensctBom Cratbu 38 KoHBEHIIMM B BULy €TO OTKa3a
NpPEeJOCTaBUTh 3allpoIleHHbIE JOKyMeHTH. B okta6pe 2005 roma IlpaBurenbcTBo
NpeIOCTaBWIO 32  CTpaHULBI W3 MarepuasioB  yrosoBHoro Jgena Ne23001,
BO30Y>KJIEHHOTO B CBSI3U C TIOXMIIIEHUEM ChIHA 3asBUTENBHUIIBI. V3 HyMepaluu cTpaHuI
clenyer, 4yTo B jene Obulo, mo KpaifHel mepe, 240 crpanui. IIpaBuTenbcTBO Takxke
NPEJOCTaBUIO CEMb CTpaHMWI] M3 MaTepuanoB yrojoBHoro gena Ne36125,
B030yxeHHOT0 B HOsI0pe 2004 roma Illanuuckoi paltoHHOM TTpoKypatypou mo ct. 105
4. | (yOuiicTBo). JlaHHBIE TOKYMEHTHI CYMMHPOBAHbI HUXE, B 4acTH B.

94. [IpaBUTENBCTBO HE MPEJOCTABMIO HUKAKHX JIOKYMEHTOB W3 MAaTepuajoB
NePBOHAYAJILHOTO YTOJIOBHOTO Jiefia, BO30YKJIEHHOTO B CBsA3M C noxuiieHuem Cauj -
Maromena MmakaeBa, kotopoe Obut0 mipekpartieHo B uroje 2004 romga. OHO ykasao, 4To
IIPEOCTABIEHUE JPYIMX JOKYMEHTOB HEBO3MOXHO M3-32 TOTO, YTO OHHU COJAEpKaT
rOCYJapCTBEHHYIO TaiHy, U uXx npenacrasienne B Cyn Hapymmio Obl ct. 161 YIIK PO,
HEraTHBHO OTpa3wiIoCh ObI Ha paccieOBaHMHU, Ha MpaBaX M MHTEpecax y4YaCTHUKOB
rporecca.

B. IIpexocraBiieHHBIE CTOPOHAMH JOKYMEHTbI
1. Hokymenmul u3z yeonognozo oenra Ne 23001

95. IlpaBUTenbCTBO MPENOCTAaBUIO 32 CTpaHMLBI JOKYMEHTOB H3 MAaTEpUajioB
yrojoBHoro gema o mnoxuiieHuun Caunp-XyceiiHa IwmakaeBa. JlaHHBIE TOKYMEHTBI
coJiepKatT TOJIbKO O(UIIMaIbHbIE TIOCTAHOBJIEHUS O BO30Y>KACHUHU, IPUOCTAHOBICHUH U
BO300HOBJIEHUH MPEABAPUTEIBHOIO CIEACTBUS U U3BEIICHUS 3asBUTEIbHUIIBI O JTaHHBIX
mepax. [pyroit unpopmarum, Takoi Kak Moka3aHus CBHIETENCH (B TOM YHCIE TeX, YTO
ObUIM IMOJIy4eHbl OT 3asBUTENbHMIIBI), HMH(OPMALMOHHBIX 3alpOCOB B PA3JIUYHbIC
OpraHbl ¥ UX OTBETOB U T.J., IPEAOCTABICHO HE OBLIO.

96. B cooTBeTcTBUM C NPEICTABICHHBIMH JOKYMEHTaMH, pacciejoBaHue ObLIOo
HayaTo 4 sHBaps 2001 roga cneposareneM lllanuHckol paillOHHON MPOKYpATYpPhI O CT.
126 4. 2 (moxumienue). B mocTaHOBICHUH COMIEp)Kallach CChUIKA HA MH(OPMAIIHIO O TOM,
yro Caun-Xyceitn MmakaeB Obul 3ajepaH HEU3BECTHBIMH JIUIAMU B KaMy(QIIsKHON
(dhopmMe oniexbl U Mackax Npu Bbe3ze B HoBble ATaru, a 3aTeM yBe3eH B HEU3BECTHOM
HanpaBJIeHUU. YTOJIOBHOE JeNI0 ObLIO BO30YKJEHO MO 3asBICHHUIO 3asBUTEIbHUIIBI B
npokyparypy ot 29 aexabps 2000 roza.

97. PaccneoBanueM ObUIO YCTAHOBJIEHO, YTO JIAHHBIC «HEW3BECTHBIC JIUIA» OBLIH
BOOPY’KE€Hbl aBTOMATUYECKUM OpPYKHEM U HCIIOJIb30BAJIU Cepo-Oenble aBTOMOOMIIb
VA3-452, B koropblii oHuM ycamunu MmakaeBa um yse3nu ero B ropopn Ilamwm.
Mectonaxoxaenue MmakaeBa, TMYHOCTh €0 MOXUTHUTENEH U HAXOXKJIECHUE aBTOMOOUIIS
BA3 -2106 He 6buIH yCTaHOBJICHBI.

98.24 wmions 2002 roma 3asBUTENbHUIA OblIa NpHU3HAHA MOTEPIEBLIEH IO
YTOJIOBHOMY JIEITy.

99.B mepuon ¢ suBaps 2001 roma mo oktsaOper 2005 roma crnenctBue ObLIO
IPUOCTAHOBJICHO U BO300HOBIIEHO, IO KpaliHe Mepe, MATh pa3. YKa3aHHE MPOKypopa
or 5 wmtonst 2002 roma, KOTOPHIM OBIJIO BO3OOHOBIICHO TPEABAPUTEIHHOE CIEICTBHE,
TOBOPUT O TOM, 4YTO TIOCTAHOBJIEHHE O MPHUOCTAHOBIEHUM paccieloBaHus OblIO
HEO0OOCHOBAaHHBIM, TaK KakK CJEACTBHE HE YCTAaHOBWJIO U HE JAOMPOCUIIO OYEBUALIEB U HE
YCTAHOBMJIO, OBUIO JM JaHHOE IPECTYMJCHHE COBEpIICHO YJCHAMU HE3aKOHHbIX
BOOPY)KEHHBIX ()OPMHUPOBAHUH B IEISAX TUCKPETUTANNHU (DefepabHbIX CHIL. 17 OKTIOps
2005 roga mpokypop lllammHckoro pailoHa BHOBb BBIHEC yKa3aHHME O BO30OHOBJICHUU
paccienoBanusi, o nomnpoce 3asBurenbHullbl B CILIA u o mpuHATUM Opyrux Mep Io
YCTQHOBJICHUIO JIMYHOCTEH BUHOBHBIX B COBEPILIEHUH MIPECTYIUICHUS.

2. Jlokymenmol uz mamepuanog y2oi06Ho2o oeaa Ne 36125



100. B oktsa6pe 2005 roaa I1paBuTenbCTBO MPEeAOCTaBUIIO KOMMU psifia JOKYMEHTOB
n3 yroysioBHOoro gnena Ne36125, Bo3OyxkaenHoro B Hos0pe 2004 roma IllammaCKoi
paifoHHO# poKypaTypoii. Jleno 6bu10 BO30YX/I€HO Ha OCHOBAaHUU TOYHO HE yKa3aHHBIX
noKkymMeHTOB u3 [naBHou Boennou Ilpokyparypsl B otHomeHun Caumpa-Maromena
NmakaeBa. YkazaHus mpokypopa roBopuiau o tom, urto 2 uwoHs 2002 roga Caup-
Maromen MmakaeB ObL1 3aiepKaH B CBOEM JJOME BOEHHOCTY KAIIUMHU (peiepalibHbIX CHIT
0 TOJO3PEHMIO B Yy4YaCTUM B  JCITEIBHOCTH HE3AKOHHBIX  BOOPY>KEHHBIX
dhopmupoBanmii. imakaeBa mocTaBuiIn B paiioH, B pacnoioxkenne @Ch B [llanu, rae on
Obul mepenaH rnaBe aamuuuctpanuu Illamm, r-Hy J[lakaeBy. Ero nanbHeiimee
MeCTONpeObIBaHNE HEU3BECTHO. B  yKa3aHHMSIX TOBOPWJIOCH O TOM, YTO MMEIOTCS
OCHOBaHHUA IIOjarath, 4ro r-H lMMakaeB cram XEpTBOM MNPECTYIJIEHUS, U HMENach
ccpiika Ha cT. 105 4. 1 YK PO (y6uiicTo).

101.5 mas 2005 roma paccienoBaHue ObUIO MPHUOCTAHOBIEHO B CBS3U C
HEYCTaHOBJICHHEM I10JI03PEBAEMbIX B COBEpILEHUU MpecTymieHus. 17 oktadpsa 2005
rojla pacciieZjoBaHue ObUI0 BO30OHOBIEHO. B TOT ke camblii 1eHb 3asBUTENbHULIA ObLIA
MpU3HaHa MOTEPIEBIIEH, OJHAKO JAHHOE PEIlIeHUE HE MOIJIO ObITh €l BpyUEHO U3-3a €€
OTCYTCTBUSIL.

3. Unghopmayus, npedocmasnennasn no sxanode Ne 29133/03

102. Kak yxa3biBasioCh BbllE, B HOUb Ha 2 utoHs 2002 rona kpome Cauna-Maromena
NmakaeBa, ele 4eTBepo APYrux MYXKUMH ObLIM 3ajepkaHbl B cenieHuu HoBble ATaru.
Wmu Oputn Hcnam Yuaes, Moscap Taiicymo, Wapuc AOayna3sumoB u Macyn
ToBmep3aeB, KOTOpble Takke Hcue3nu rmocie apecta (cm. Beime §48). Hx
poacTBeHHUKH oOpaTtuiauchk B EBponeiickuit Cyn no IlpaBam Yenoseka c¢ kano0oit o
HAaCWJIbCTBEHHOM MCUE3HOBEHUHU, KOTOpas Obl1a 3aperucTpUpOBaHa I10J HOMEPOM
29133/03, Utsayeva and Others v. Russia. Ix untepecsl B Cyze Takke NpeiCcTaBiseT
Opranmsanus SRJIL

103. PoACTBEHHUKN YETBEPBIX MYKUMH YKa3ajld B CBOEH »kanobe, YTO MPOBOAMIH
MOMCKH CBOMX IPOINABIIUMX 0€3 BECTH POJACTBEHHHKOB BMECTE C 3asBUTEIbHUIIEH IO
JAHHOMY JIelly, U IIPYU MOAJEPKKE IJIaBbl afMUHUCTpauuu ceneHust Hosblie Artarm, r-Ha
Hanaesa. Ilo ux 3assnenuto 1llanunckas paiioHHast TpoKypaTypa Bo30yaAusIa yroJloBHOE
JIEJI0 O TMOXMILEHUU UX POACTBEHHUKOB 3a Ne59176 B orHowmenun Mcnama Yunaesa, 3a
Ne59155 B otHomenun Moscapa TaiicymoBB, 3a Ne59159 B orHomenun Wnpuca
AbnynazumoBa u 3a Ne59154 B otHomennn Macyzaa ToBMmep3aeBa. M3 mosydeHHBIX OT
Pa3IUYHBIX OPraHOB BJIACTH OTBETOB POJCTBEHHUKH YETBEPHIX 3aJCpPKAHHBIX MY>KUMH
TaKXKe MMOHSUIN, YTO B ONpPE/IeTICHHBIH MOMEHT pacciieZIoBaHUE ObIJI0 00BEIMHEHO B OJTHO
IPOU3BOJICTBO C JIEJIOM, M3HAuYalbHO BO30Y)KJIEHHBIM B CBSA3M C noxuiieHueM Cauju-
Maromena WmakaeBa. 3asBUTeNH TakXke MOHsUIM, 4YTO B OKTsA0pe 2002 roxa
paccienoBanue Obuto mepeaano u3 lllamuHckoil palloHHON HPOKYypaTypbl B BOSHHYIO
IIPOKYpaTypy, a 3aTem nepenano Hazan B lllamu. [IpenBaputenbHoe ciaencTBue no Aeily
NPUOCTAHABINBAIOCH W BO300HOBISIOCH HECKOJBKO pa3, OJHAKO BUHOBHBIE B
HNOXMILEHUH YCTaHOBJIEHbI HE ObLIH.

104. [Ipn xommyHukanuu xanodsl Poccuiickomy IlpaButenbctBy B ceHTsi0pe 2004
roga Espomeiickuit Cyn mno IlpaBam YenoBeka mnoTpeboBan NperoCTaBUTh KOMHU
MaTepUajoB YrOJIOBHBIX JIel, BO30YKIEHHBIX B CBA3M ¢ noxuieHuem 2 utons 2002 roxa
YeTBEphIX MyXuuH. B oTBeT IIpaBUTENBCTBO OTKA3aJI0Ch 3TO CAENATh, COCIABIINCH HA
ct. 161 VIIK P®. Ono oTpumaio TO, UYTO 4YETBEPO MYKUMH 3aJEpKUBAIINChH
¢denepanbHbiMu BracTssMU. OHO cornacuioch ¢ TeM, yto Caun-Maromen VimakaeB Obl1
3a/lep’kaH B Ty HOUb FOCYJJapCTBEHHBIMHM OpraHAMM, OJJHAKO HACTauBaJIO HA TO, YTO €T0
3ajiepKaHue ObUTO 3aKOHHBIM, U YTO MO3HEE OH ObLT OTITYILEH.

II. HAHUOHAJIbHOE 3AKOHOIATEJIbCTBO


http://www.srji.org/resources/search/73/

1. Yeonoeno-Ilpoyeccyanvhnuiii Kodekc

105. o 1 wmroma 2002 roma  yrojJoBHO-NIPOLECCYANIbBHBIE  OTHOIICHHUS
perynupoBanuch YrojoBHo-IIponeccyansusiM Konekcom PCOCP 1960 rona. C 1 urons
2002 ronma crapeii Kogexe Obu1 3amener YronoBHo-IIponeccyansabiv Konekcom PO
(VIIK).

106. Crares 161 wnHoBoro VIIK ycranaBamBaeT mNpaBWIO HEIONYCTUMOCTH
pasmIalmeHus JaHHBIX MIPEABAPUTENBHOTO paccieoBanus. B cooTBETCTBUM ¢ YacThbiO 3
JAHHOW CTaTbH, JaHHBIE MPEIBAPUTEILHOTO PAaCCieOBaHUS MOTYT OBITh IpelaHbl
IJIACHOCTH JIMIIb C pa3pellieHus IPOKypopa, CIEN0BATENs, 103HABATENS U TOJIBKO B TOM
o0bemMe, B KakoM UMHU OyJIeT MNPU3HAHO 3TO JOMYyCTHUMBIM, €CIM paslilallieHHe He
IPOTUBOPEYUT HHTEpPECaM IPENBAPUTEIILHOTO PpACCIENOBAaHUS U HE CBSI3aHO C
HapylUIeHHEM NPaB U 3aKOHHBIX HHTEPECOB YYACTHUKOB YTOJIOBHOIO CYIOIPON3BOACTBA.
Pa3srnamenue naHHBIX O YaCTHOW XM3HU YYaCTHMKOB YIOJIOBHOI'O CYJIONPOM3BOJCTBA
0e3 uX coriacus He JA0MyCKaeTCs.

2. 3axon o bopwoe ¢ Teppopusmom

107. ®enepanbublii 3akoH OT 25 mions 1998 r. Ne 130-@3 «O OGopwrbe c
TEPPOPU3MOMY MIPETYyCMATPUBACT:

Cratbs 3. OCHOBHBIE IOHSTHS

«ns neneit Hacrosuero denepanbHOro 3akOHA MPUMEHSIOTCS CIEAYIOIIUE OCHOBHBIE
IIOHATHUA:

....00pB0a ¢ TEPPOPU3MOM - AESATENBHOCT 10 MPENYHIPEKACHUIO, BEIABICHUIO, IPECEUEHHUIO,
MUHHMMU3ALUH TTOCTIEACTBUHN TePPOPUCTUIECKON NesITeIbHOCTH;

KOHTPTEPPOpUCTUYECKAsT OMepalus - CleluajlbHble MEpPONpUATHS, HampaBiIeHHbIE Ha
MPECEYCHUE TEPPOPUCTUYCCKON aKIMu, oOecledyeHue OCe30MacHOCTH (DU3MYCCKUX — JIHII,
00e3BpeIKUBAHIE TCPPOPUCTOB, a TAKXKE HA MHUHUMH3AIMIO TMOCICICTBHHA TEPPOPUCTHUSCKOU
Ak,

30Ha MPOBEJCHUSI KOHTPTEPPOPUCTHIECKON OTEPAINH - OTJEIbHBIEC yUaCTKH MECTHOCTH HIIH
aKBaTOPUM, TPAHCIIOPTHOE CPEJCTBO, 3AaHHE, CTPOCHHE, COOPYXKCHHE, TIOMEIIEHHE W
MIPUJIETAOINE K HUM TEPPUTOPHUH WM aKBaTOPHH, B MPE/eNax KOTOPBIX IMPOBOIUTCS yKa3aHHAS
oTepanys...»

Cratbsa 13. IIpaBoBoi pexuM B 30HE MTPOBEIEHUST KOHTPTEPPOPHUCTUIESCKON OTepaIiiu

1. B 30He mpoBe/ieHHsT KOHTPTEPPOPUCTHUUECKOI OMepaliy JIMia, IPOBOISIINE YKA3aHHYIO
OTIepalnIo, UMEIOT MPaBo:

2) MpOBEPATH Yy TIpaxaaH W AOJDKHOCTHBIX JIUI[ AOKYMCHTBI, YJOCTOBCPAIOIINC HX
JMYHOCTh, a4 B CJIy4ac OTCYTCTBHUA TaKUX HAOKYMCHTOB 3aJACPKUBATHb YKa3aHHBLIX JIUIL [JIA
YCTaHOBJICHUS JTUYHOCTH,

3) 3amepKMBaTh W JIOCTAaBIATH B OpraHbl BHYTpPEHHHX el Poccuiickoit ®enepanmu i,
COBEpIIMBIINX WIN COBEPIIAIOIINX MPAaBOHAPYLIEHHs OO WHBIE JICHCTBHS, HAallpaBlIeHHbIE HA
BOCIIPEISITCTBOBAHWE 3aKOHHBIM TPEOOBAaHMSM JIMI, HPOBOIAIINX KOHTPTEPPOPUCTUYECKYIO
OTIepaIvio, a TAKXKE ICHCTBHS, CBA3aHHBIE C HECAHKIIMOHMPOBAHHBIM IPOHWKHOBEHHEM HWIIH
TIOTIBITKON IPOHUKHOBEHUSI B 30HY MPOBECHUS KOHTPTEPPOPUCTUUECKOH OIepariy;

4) GecTpensATCTBEHHO BXOIUTH (IPOHUKATH) B YKWJIbIE U MHBIE MPUHAIEKAIINE TPaKIaHAM
MOMCIICHUA W Ha MPUHAIICKAINUC UM 3€EMCEJIBHBIC YYaCTKH, Ha TCPPUTOPUH U B IOMCILICHUA
OpraHu3aIfii He3aBUCUMO OT (POPM COOCTBEHHOCTH, B TPAHCIIOPTHBIC CPEIACTBA MPH MPECCUCHUU
TEpPOPUCTUYECKOW aKIUM, NpPH MPECICAOBAHUU JIUI[, [OJ03PEBAEMbIX B COBEPILICHUU
TEPPOPUCTUYCCKON AaKIMK, €CJIM MPOMEIJICHUE MOXKET CO3[aTh PEATbHYI0 YIpo3y KHU3HH U
3/10POBBIO JIIOJIEH;

5) mpou3BOMUTH IIpu Hpoxoze (Ipoe3zie) B 30HY INPOBEACHHS KOHTPTEPPOPUCTUUECKOMN
Ollepaliii M NpH BBIXOJE (BBIE3/lE) M3 YKA3aHHOW 30HBI JIMYHBIA JIOCMOTP TpaxIaH, JOCMOTP
HaXOJSIIIUXCS TIPH HUX BEIIeH, JOCMOTP TPAHCHOPTHBIX CPEJCTB M NMPOBO3UMBIX Ha HUX BEIIEH,
B TOM YHCJIE C IPUMEHEHNEM TEXHHIECKUX CPEJICTB....»



Crarbs 15. UndopMupoBanue o0IIECTBEHHOCTH O TEPPOPUCTUUECKOM aKIINH
2. He nomyckaercs pacnpocTpaHeHHe HH(POpMAaIHH:

1) packpsiBarolleil cHenuanbHbIE TEXHUYECKHE IPUEMBl M TAaKTUKY IPOBEICHUS
KOHTPTEPPOPUCTUUECKOH OTIEepaINH;

4) 0 CcOTpyAHHKax CHEHUAIBbHBIX IIOAPA3JeNCHUI, WICHAaX OIEpPaTHBHOrO ImTada Mo
YIPaBICHUIO KOHTPTEPPOPUCTHUECKOI orepanyeil mpu ee NPOBEACHHH, a TaKkKe O JIHNIaXx,
OKAa3bIBAIOLINX COJCHCTBHE B IPOBEACHUH YKa3aHHON OMEpaIiH.

Cratpst 21. OcBoOOXKIEHNE OT OTBETCTBEHHOCTH 32 IPUYNHEHHE Bpeaa

IIpu npoBeneHNM KOHTPTEPPOPUCTHUECKON OIlepanuyi Ha OCHOBAaHMM M B IIpeenax,
KOTOpBIE YCTAaHOBJIEHBI 3aKOHOM, JIONMYCKAaeTCs BBIHYKIEHHOE MPUYMHEHUE Bpelna KHU3HH,
3/I0POBBIO M UMYIIIECTBY TEPPOPUCTOB, a TAKIKE WHBIM MPABOOXPAaHIEMbIM HHTepecaM. [1pu aTom
BOCHHOCIYAII[Ue, CICIUAINCTBI U JPYTHe JUIA, yYacTBYIONIME B OOphOE C TEppOPU3MOM,
OCBOOOXKIAIOTCS  OT  OTBETCTBEHHOCTH 3a BpEl, I[PUYMHCHHBI MNPH  MPOBEICHHUU
KOHTPTEPPOPUCTUYECKON omepanui, B COOTBETCTBUM C 3aKOHOJATENbCTBOM Poccuiickoit
denepanum».

3. 3axon o eocyoapcmeennoii mavine Ne 5485-1 om 21 urons 1993)

108. 3akon o I'ocynapctBennoit Taitne 1993 rona ¢ nmocneayrOmMUMi U3MEHEHUSIMU
U JIOTIOJIHEHUSIMA TIEPEYHCIsieT B CT. 5 4. 4 Buabl MH(DOpMAIMH, TPEACTaBIISIOIINE
co00# TrocyIapCTBEHHYIO TaliHy B OOJIACTH Pa3BEIKH, KOHTPPA3BEIKH U OIEPATHBHO-
PO3BICKHOU NesiTenbHOCTH. OHM BKIIIOYAKOT, CPEIU IMPOYero, WHPOPMAIHI0 O Mepax,
HCTOYHHKAX, MCTOAAX, IIJIaHAX U PE3YJibTaTaX AAHHBIX BUAOB ACATCIBHOCTU, JAHHBLIC O
TeX, KTO COTPYJAHUYAET HA OCHOBE KOH(DHUICHIIMAIBHOCTH C OpraHaMu, 3aHUMAaIOLTMHCS
JaHHBIMHM BHAAMHU JCATCIIbHOCTH, JAaHHBIC 00 opranuM3aivi M MCETOAaX MNOAACPKAHUA
peXHMMa CEKPETHOCTH B TOCYAAPCTBEHHBIX YUPESKICHUSX U CUCTEMbI 3aCCKPECUCHHOM
KOMMYHUKAIINH.

IMPUMEHAEMOE 3AKOHOJATEJIbCTBO

I. YCTAHOBJIEHUE ®AKTUYECKUX OBCTOATEJIBCTB

109. 3asgBUTENbHNUIIA YTBEPXKAACT, YTO €€ ChIH WU MYX OBUIM 3aJepKaHbI
MPEJICTaBUTEISIMU TOCyJapcTBa, mociie yero ucuesnu. Ona npuriacuia CyJ NpuiTu K
BBIBOJIaM OTHOCUTEIBHO (PaKTUUECKOW OOOCHOBAHHOCTU €€ YTBEPKACHUU HCXOHAS U3
(akra He npeacTaBieHus [IpaBUTETLCTBOM 3aPOIICHHBIX Y HET'O JOKYMEHTOB.

110. [IpaBUTENBCTBO  COCNAIIOCH HAa OTCYTCTBHE BBIBOJIOB  IPOBOASIIETOCS
paccieioBaHMs, M OTPHULAET OTBETCTBEHHOCTh TOCYJapcTBa 3a HCYE3HOBEHHE
POJICTBEHHUKOB 3asiBUTEIbHUIIBI.

1. Ocnosnbie npunyunsl

111. [To menaM, B KOTOpPBIX MMEIOTCA pa3HOIJIACUs MPH OMUCAHMS MPOUCHIETIINX
COOBITHH, TIpH YCTaHOBJIEHUH (akTHUecKux obcrosrenbcTBa Cyn  Hen30exHO
CTaJIKMBAETCS C TAKUMH K€ TPYIHOCTSIMHU, YTO U CyJ nepBoil mHcranuuu. Korna, kak no
JTaHHOMY ey, [IpaBUTENbCTBO TOCYIapCTBA-OTBETYMKA MMEET HCKIFOUUTEIbHBINA
nocTyn K uHGOpManuu, TMOATBEPXKAAIOMIEH WM ONpOBEpraroniel yTBepKACHUS
3asgBUTENEH, J1I000€ OTCYTCTBHE COTpPYAHHMYECTBa €O CTOpoHbI IlpaBuTenbcTBa 0e3
NpUEMJIEMBIX Ha TO OOBACHEHUH MOXKET JaTh OCHOBAaHMS IJI1 YMO3aKIIOUEHHH 00
000CHOBAaHHOCTH yTBepxAcHUN 3asButeneii (cm.Tanis and Others v. Turkey, no.
65899/01, § 160, ECHR 2005-...).

112. Cyn HamoMHuHAET O psifie MPUHIUIOB, pa3pabOTaHHBIX B CBOEM IPEIEIEHTHOM
paBe U MPUMEHSEMbIX MPH YCTAaHOBJIECHUH (PAKTOB, IO KOTOPHIM Y CTOPOH HMMEIOTCS
pasHoryacus. YTo Kacaetrcs Takux ocnapuBaeMbiX (akTtoB, To Cya HaIOMHHAET O TOM,
YTO €ro TMpakTUKa MpUAEpPKUBAeTCI IMpPH OIEHKE JI0Ka3aTeIbCTB CTaHJapTa



JOKa3bIBaHMs «BHE Pa3yMHOTO COMHEHUs» (cM. Avsar v. Turkey, no. 25657/94, § 282,
ECHR 2001-VII (Beimepxku)). Takoe m0Ka3aTeNbCTBO MOXET BBITEKATh U3
COCYIIECTBOBAaHUS JOCTATOYHO OOOCHOBAHHBIX, YETKUX M B3aMMHO MOJITBEPKIAIONINX
YMO3aKTFOUCHUN WM aHAJIOTHYHBIX HEOIPOBEPKUMBIX MPe3yMInui ¢akta. B manHOM
KOHTEKCTE, MMOBEJCHUE CTOPOH MPHU MOTYUYSHUH JTI0KA3aTEIbCTB JIOJDKHO IPUHUMATHCS BO
BHUMaHue (cM. Tanis and Others v. Turkey, ykazanHoe Beimie, § 160).

113. Cya 9yTKO OTHOCHUTCSI K BCTIOMOTATEIbHOM CYIIHOCTH CBOCH PO M MPHU3HAET,
YTO JOJDKEH TIPOSIBIISATH OCTOPOXKHOCTh, TPUHMMAs Ha ceOs poib Ccyla TepBOU
WHCTAHIIMM 110 YCTAaHOBIGHWIO (DAKTOB, KOrja dTO SBISETCS HEU3ZOSKHBIM TIpU
00CTOSATENTHLCTBAX KOHKPETHOTO jaena (cm., Hanpumep, McKerr v. the United Kingdom
(dec.), no. 28883/95, 4 April 2000). Tem He MeHee, Korjaa 3asBIeHbl OOBUHEHUS B
Hapymennn Crateit 2 u 3 KonBenmuu, Cya o0s3aH TIpOBECTH 0C0O00 THIATEIHHYIO
npoBepKy (cMm. mutatis mutandis, the Ribitsch v. Austria judgment of 4 December 1995,
Series A no. 336, § 32; u Avsar v. Turkey, yxazanHoe BbIme, § 283) maxe eciu
orpezieNieHHbIe BHYTPEHHUE TPOIIEAYPHI M pPacClieJOBaHHUE yKe OBLIH MPOBEICHBI.

114. Tam, rne paccMarpuBaemble COOBITHSI LIETUKOM WIM B OoJblieil mepe,
HaXOJATCSI B HCKIIOYUTEIIBHOM BEIEHUM BIACTe, Kak B ClIy4ae C JIHIAMU
HAXOJSIIUMUCSA TIOJ WX KOHTPOJEM TIPH COJCPKAHWM IIOJ CTpPaKeH, BO3HUKAIOT
CEpbE3HbBIC MPEANONIOKECHHS 0 (PAKTUIECKIX 0OCTOSATENHCTBAX, MMEBIINX MECTO B CBSI3U
C TIOBPEKACHUSIMH M CMEPTBIO, MPOUCIICAIIUMHI BO BPEMSI HAXOXKJICHUS IO CTPAXKCH.
Takum o00pa3oM, MOXKHO CUMTaTh, 4YTO Opems [OKa3bIBaHUS H oOecredeHue
YIOBJIETBOPUTENBHBIX U YOEIUTENbHBIX OOBSICHEHMH JIeKUT Ha Biactax (cMm. Tomasi
v. France, 27 August 1992, Series A no. 241-A, pp. 40-41, §§ 108-111; Ribitsch v.
Austria, ykazannoe Bbie, § 34; u Selmouni v. France [GCJ, no. 25803/94, § 87, ECHR
1999-V).

115. JlaHHBIC TIPHHIIAIIBI TIPUMEHSIOTCS TaK)Ke IO JIeIaM, B KOTOPBIX, HECMOTpPS Ha
TO, YTO HE OBLIO JI0KA3aHO, YTO JIULIO 33JIePHKAHO BIACTSIMHU, BO3MOKHO YCTAaHOBUTH, UTO
OHO TIOTAJIO TIOJ CTPaXKy IMOJ WX KOHTPOJIEM M C Te€X HOp ero He Buaend. [Ipm Takmx
00CTOATENLCTBAX, OOS3aHHOCTHIO T'OCYAAPCTBA SABISETCA OOECHeueHHe MPHEMIIEMOTo
OOBSICHEHUSI TOMY, YTO NTPOHM3O0LUIO W JEMOHCTpAlUs TOTrO, YTO JaHHOE JIAIO He
3a[IeP)KUBANIOCh BJIACTAMM, a TOKHHYJIO MECTO HaXOXIEHUS TMOoJA cTpaxei 0e3
MOCJICTYIOIIETO JUIICHHS CBOOO B! (cM. Tanis ykazaHHoe BbIlle, § 160).

116. U, HakoHel, Korja MECTHBIMHU CyJIaMU pPacCMaTPUBAIIOCh JEJI0 O TAaKUX XKe
YTBEPKACHHUSIX, HEOOXOIWMO HWMETh BBHUJY TO, YTO YTOJOBHAas OTBETCTBEHHOCTH
OTIIUYAETCS OT MEXIYyHApOIHO-NIPAaBOBOM  OTBETCTBEHHOCTH 10  KOHBEHIIHH.
Komnerennust Cyna cBszana ¢ mocienHeil. OTBETCTBEHHOCTb, IPETyCMOTpPEHHAs
KouBenmueii, ocHoBaHa Ha €€ COOCTBEHHBIX HOpMax, KOTOpbIE CJEIyeT
WHTEPIIPETHPOBATh W TIPUMEHATh HAa OCHOBaHWMW T1iesied KoHBeHIMM W B CBeTe
COOTBETCTBYIOIIUX  MPHUHIMIIOB  MEXIYyHApOMHOTO  mpaBa.  (OTBETCTBEHHOCTH
rocymapctBa 1o KoHBeHIMH, BO3HUKAIONIasi M3 aKTOB €ro OpPraHoB, areHTOB W
CIyXalluX, He JODKHAa TYTaThCid C MECTHBIMH  IPaBOBBIMH  BOIIPOCAMU
WHJMBUIYAIGHOH YTOJIOBHOW OTBETCTBEHHOCTH, PACCMAaTPHUBACMBIMA MECTHBIMU
YTOJIOBHBIMH cyaamu. B stom cmbicie Cyn He 03a00ueH BBISICHEHHEM B CBOMX BBIBOJAX
BOITPOCOB BUHBI WM HEBUHOBHOCTH (CM. Avsar, yka3aHHOE BhIIIE, § 284).

2. [IpumeneHnue no 0aHHOMY Oeny

117. IlepeuncinenHble BbIIE TPUHIMIBI ObLTH pa3paboTaHbl B KOHTEKCTE Kalod
npotuB Typiun, B KOTOPBIX 3asBUTEINN KaJOBAJIUCh HA HACHIICTBEHHbIE HCUE3HOBEHUS
WIM YTBEPXKAAIU, YTO TOCYJAapCTBO-OTBETYMK HECET OTBETCTBEHHOCTh 33 CMEPTh HX
POACTBEHHUKOB. [Ipy BHIMOIHEHUH 334y 110 YCTAHOBJIEHUIO (hAaKTOB MO JIENTy, OPTraHbl
KonBeHLMu perynspHO NpeAnpuHUMANIU MHUCCHUU IO YCTAHOBJICHHIO (PAaKTOB B LIEJSIX
NOJY4YeHUsl MOKa3aHUil cBUiETeNel, B JONOJHEHHE K OLICHKE IOJAaHHBIX CTOPOHAMHU



JIOBOJIOB U JTOKYMEHTAJIbHBIX JIOKa3aTeNbCTB. TakuM 00pa3oM, Jaxe NpH HAIWYUU
MPOTHBOPEUYUI B (PAKTHUECKIX OOCTOSITEIHCTBAX WIIM MPH OTCYTCTBUHU COTPYIHHUYECTBA
co croponsl IIpaButensctBa, Cyn u g0 Hero Komuccus no IlpaBam YenoBeka, Moriu
MPHUHATH K BBIBOJIAM O (pakTax IO JIeTy Ha OCHOBAaHHH HEMOCPEICTBEHHBIX MOKa3aHHA,
KOTOPBIM MPHUJIABAIOCH 0C00ast BaXKHOCTb.

118. B moganHBIX paHee >xamo0ax O CEpPhE3HBIX HAPYIICHHWSIX TPaB YEIOBEKa B
YeyHe, B KOTOpbIX 3asgBUTeNH U IIpaBUTENBCTBO oOCHapUBaId MPUYACTHOCTD
rOCyJapcTBa K CMEPTH POJCTBEHHUKOB 3asBuTENeH, CyI MPOBEN CIyIIaHWE U MOTYYHIT
ot IIpaBuTenbcTBa KONMMM JTOKYMEHTOB W3 MaTEpUaloOB YrOJOBHOTO Jeja, KOTOpbIe
aernu B ocHOBY mnpuHstoro Cynom mnocraHoBieHus (cMm. Khashiyev and Akayeva v.
Russia, nos. 57942/00 and 57945/00, § 138-139, 24 February 2005).

119. Cutyanst mo JaHHOMY JeNy Jpyras. 3asBHTENBHUIA BBIIBUTAET OYCHb
cepbe3Hble OOBHMHEHMS, MOJTBEPXKIECHHbIE COOpaHHBIMH €10 JI0OKa3aTeIbCTBAMHU.
[IpaBHUTENBECTBO OTKA3AJIOCHh MPEJOCTABUTh KaKHe-JIMOO JTOKYMEHTHI, MOTYIIIUE MPOJIHUThH
CBET Ha CyJb0y CblHAa 3asBUTEIbHUIBI U €€ MY)Ka, U HE NPEAOCTaBHIIO KaKOro-i1udo
MIPUEMIIEMOTO OOBSICHEHHUSI WX 3aJIepKaHUI0 W TOCHeAyIonleid ydactu. B Buay Takoro
OYEBHUJIHOTO OTCYTCTBUS COTpyAHMYecTBa, Cy/ 00s3aH NPUHATH pEIIeHUEe Ha OCHOBAHUU
UMEIOIIMXCS B €T0 PACTIOPSHKECHUN MaTepPHAaJIOB.

(a) B otHomienuu Caun-Xyceiitna UmakaeBa

120. 3asiBUTENBHUIIA YTBEPKAAET, UTO €€ ChIH ObLI 3a/iep:kaH BOEHHOCTYKamumu 17
nexabpst 2000 roga, mociie yero wcue3. OHa cchbUlaeTCs Ha TIOKA3aHHUS OYEBHIIICB,
OTHCHIBAIOUINX TMOXUTHTENEH KaK «BOCHHBIX» U YKA3bIBAIOIIHUX, YTO T€ HCIOIH30BAIN
BOEHHBIE TPAHCMOPTHHIE CpPEACTBA, a HMMEHHO YA3 ©, MO TMOKa3aHUSM OJHOTO
ceugerens, bTP. Ona Taxxke HacTaMBaeT Ha TOM, YTO MOXHUIIEHUE MPOU3OLUIO MIPH
BBbe3/€ B cenienne HoBbie ATaru, B HEMOCPEACTBEHHON OJIM30CTH OT OXPAHSBIIETO CEJI0
BOeHHOTO OJyiokmocTa (cM. §§ 12-15 u 96).

121. YuursiBast nanneie nmokazanusi, CyJ KOMMYHHUIIUPOBAI kajo0y 3asBUTEIbHULIBI
Poccuiickomy IIpaBuTenbCTBY M MONPOCHI €ro MPEJOCTaBUTh JTOKYMEHTHI U3
MaTepUaIoB yroJIOBHOTO Jielia, BO30OYKIEHHOTO B CBsI3M ¢ moxuieHueM Cauna-XyceiHa
Mmaxkaesa. J[aHHBIN 3ampoc OBLI HANpaBlieH, 10 KpaiHEH Mepe, YeThIpe pasza, Kak Jio,
TaK W TOCTe OOBSIBICHUS >KAOOBl MPUEMIIEMOM, TaK KaK COJIEPKAaBIIMECS B STOM
YTOJIOBHOM JI€JI€ JI0Ka3aTeNbCTBA CUUTANUCh CyJIOM HMEIOIIMMH Ba)KHEWIIee 3HAUCHUE
JUTSl yCTaHOBJIEHUs (DAKTOB IO paccCMaTpUBaEMOMY JICITy.

122. B npencraBnennbix B Cyn nokymeHTtax [IpaBuTenbcTBO HE OTpHUIIAET TOTO, YTO
Canpn-Xyceitn MmakaeB Obul MOXMILEH HEU3BECTHBIMH BOOPYXEHHBIMU JIOAbMHU 17
nexkabpss 2000 roma mpu Bbe3ge B Hoebeie Atarnm. OmHAKO OHO HE TPEICTABHIO
UH(POPMAITUU O €r0 MECTOHAXOKICHHUH, MPOCTO YKa3aB, YTO PACCICIOBAHUE TIOXHUIICHUS
npogomkaercsa. OHO OTKa3alloCh MPEAOCTaBUTh KaKUE-TMOO JOKYMEHTBI MO CYLIECTBY
BOIIPOCA M3 MATEpPUAJIOB YTOJIOBHOTO JI€JIa, COCIIABIIMCH HA Psijl MpU4YuH. Bo-mepBhIX,
OHO YKa3aJlo, YTO paccieloBaHUE BCE €Il MPOIO0HKAETCS; YTO MaTepHallbl COAepKatT
pAl CEKpPETHBIX JTOKYMEHTOB U, HaKOHel, cociaiock Ha cT. 161 VYIIK PO,
3anpenianilyio npegocrapneHue B Cy1 JaHHBIX JOKYMEHTOB.

123. Cyn HeoHOKpaTHO HanoMuHai [IpaBUTENBCTBY O BO3MOXHOCTU NMPUMEHEHHUS
[TpaBuna 33 § 2 PermamenTa Cyna, pa3pemnaroniero orpaHnueHrue MpuHIUIA My OITnIHOI
CymHOCTH mojaBaemMbix B Cya JOKYMEHTOB IO 3aKOHHBIM OCHOBAHHSIM, TaKUM, Kak
3allUTa HAIMOHAJIILHOW O€301MaCHOCTH W YaCTHOHM XKWU3HHM CTOPOH, a TAaK)Ke HHTEPECHI
npaBocyaus. OJTHAKO COOTBETCTBYIOIIETO 3aMpoca 1Mo JTaHHOMY JIENy CIEIaHO He OBLIO.
Cyn nanee ormedaeT, yto mnosoxeHus cr. 161 YIIK P®, Ha xoTopsie cchuiaeTcs
[IpaBuTenbCcTBO, HE MPEAOTBPAIIAIOT MPEIOCTABICHUE JAOKYMEHTOB M3 MAaTepUajioB
MPOBOJISAIIETOCS CJIECTBHSI, a MPOCTO YCTaHABIMBAIOT NPOLEAYPY U OTPaHHYCHUS
TaKoro rnpeaocraBiieHus. [IpaBUTEIBCTBO HE yKa3alo CYHIHOCTh JAaHHBIX TOKYMEHTOB U
OCHOBaHHS, MO KOTOPHIM OHHM HE MOTYT OBITh MPEIOCTaBICHBI (CM. aHAJOTUYHBIC



BBIBOJIBI 110 ieny Mikheyev v. Russia, no. 77617/01, § 104, 26 January 2006). Cyx Takxe
HallOMHMHAET O TOM, YTO PsJI CPAaBHUMBIX el yxke paccMaTpuBaiics CyJIOM U HaXOIUTCS
Ha €ro pacCMOTPEHHMM, aHaJOrMyHbIe 3ampochl ObuUM caenanel  Poccuiickomy
[IpaBuTenbcTBY, M JOKYMEHTBI U3 MaTepUAIOB YrOJOBHBIX Jiela MPeJoCTaBIsuIMCh 0e3
cceiiku Ha cr. 161 VIIK PO (cMm., x npumepy, Khashiyev and Akayeva v. Russia
yKazaHHoe BbIIIe, § 46; Magomadov and Magomadov v. Russia (dec.), no. 58752/00, 24
November 2005). ITo ykazanueiM npuunHam Cyz cuutaer oObsicHeHus [IpaBurenscTBa
0 HENpeJCTaBICHUN MaTepUaJOB YIOJOBHOIO Jiejla HEJOCTaTOUHBIMU 11 0OOCHOBaHUS
TOTO, YTO UM yZep:kuBaercs 3anpoiieHHas Cynom BaxHenas nHpopMarus.

124. B Buay M37I05KEHHOTO M YUUTHIBasl yKa3aHHbIE BbIle TpUHLUIBL, CyJl HAXOIUT,
4YTO OH MOXET ClelaTh BBIBOABI U3 MoBeAeHUs IIpaBuTenscTBa B JaHHOM OTHOLIEHHH.
Cyna cuuraert, 4to 3assBUTEIbHUIA TPEIOCTABUIIA LEIOCTHYIO U yOEIUTENbHYI0 KAPTUHY
3anepxanus ee cbiHa 17 nexadbps 2000 rona. CyoMm He MOJyYeHO HUKaKHX MaTepHasoB,
KOTOpble Obl MOIJIM OpOCUTh TEHb COMHEHHS Ha JIOCTOBEPHOCTh IOKa3aHHM
3asBUTENBHUIBI WM MIPEIOCTABICHHYI0 €0 MH(popmaruio. HecMoTps Ha To, 4TO OHa
cama He OblIa HENmOCPEACTBEHHBIM OYEBMJIIEM IMPOUCHIENNIET0, OHA yKa3ala O TpeX
OYEeBUJILIEB COOBITUN M coOpasia UX MOKa3aHUS, B KOTOPHIX FOBOPUIIOCH 00 y4acTHH B
MNOXUIIIEHUH BOEHHOCTYKallUX WM COTPYJHUKOB cui Oe3omacHocTd. YeTBepThiit
CBHUJIETENIb NMPOMHGOPMHUPOBAT 3asgBUTENBHUILY O TOM, YTO BUJIEN B ceileHun Hoble
Atarn mammny Caun-XyceitHa MmakaeBa, korma 3a Heit exan BTP (cMm. Beime §§ 14-
16). B cBoux o0paleHusx K BIacTsIM, 3asiBUTEIbHULIA IOCTOSHHO yKa3bIBajia Ha TO, YTO
ee ChlH ObUl 3ajJiepaH HEU3BECTHBIMM BOCHHOCTYXAIlMMH, U TMPOCHJIA IPOBECTU
paccieoBaHue Ul YCTaHOBJIEGHUS MX JUYHOCTH (cM. Bbime § 17). B coorBeTcTBUU €
[IpaBurensctBoM, eme B 2001 rTomy paccrnemoBanue 3aaepkanus Caun-XyceitHa
NmakaeBa npeanpuHsIo Mephl AJs BbIICHEHHUs, OblT Jin oH 3aaepkad MB/I, ®Cb nunu
BOCHHBIM KOMaHAoOBaHHEM (cM. § 22). B mnucbme, HampaBieHHOM 3asBUTEIBHUIE B
utonie 2002 rona npokyparypoid UeuyHH TOBOPHIIOCH O TOM, YTO PACCiIEOBaHUE OBLIO
c(OKyCHpPOBaHO Ha BEPCUU O TOM, YTO €€ ChbIH ObLIT 3aJIep’KaH COTPYIHUKAMHU «CUIIOBBIX
CTpyKTYp» (cM. Bbllie § 26). HecMmoTpst Ha yTBepxaeHusi [IpaBurenscTtBa 0 TOM, 4YTO
NOXUIIEHUE MOIJIO OBITh COBEPIIEHO YJEHAMH HE3aKOHHBIX  BOOPY>KEHHBIX
(opMHUpoBaHUI B LIeNAX AUCKpenuTauuu (enepanbHbix cui (cM. Boime § 28), B Cyn He
OBLIO IPEIOCTABIEHO COOTBETCTBYIOIIMX J0KA3aTEIbCTB.

125. B stom otHomenuun CyJ OoTMEYaeT, YTO OTCYTCTBHE KaKMX-JMOO 3amucei o
conepxanus noj crpaxken Cana-XyceiHa MimakaeBa He MOXKET caMO IO ce0e CUUTAThCA
pelIaroIIuM JI0Ka3aTeabCTBOM TOTO, YTO OH He Obul 3aaepkaH. B aHamorumuHoin
cutyauuu c ero oruoMm, Cama-Maromenom MmakaeBbiM, BHauaie 3ajJeprKaHHE TaKKe
OTPULIAJOCH BJIACTSAMH, OJHAKO Yepe3 JBa roja OHO ObLJIO MpPHU3HAHO HMMHU 0Oe3
IPEJICTaBICHNS KaKUX-T1M00 pEeruCTpaliMOHHBIX 3alUCEN O COJIEP KaHNU O] CTPaXKeil.

126. bonee TOro, mo TakoMy Jeily Kak paccmarpuBaeMoe, Cyn HaxoauT
BBI3BIBAIOIIMM 0CO00€ cokajeHue (PakT TOro, 4To MO Jedy He ObUIO MPOBEIACHO
TIIATETTFHOTO paccieqoBaHusl (PaKTUUECKHMX OOCTOSITENBCTB CO CTOPOHBI MECTHBIX
OpraHoB TPOKypaTypbl Win cynoB. Heckonbko mnpenocraBieHHbIX I[IpaBuTEnbcTBOM
JOKYMEHTOB U3 MaTEpHUajIOB YTOJOBHOTO Jelia, BO30YKACHHOTO PaliOHHBIM IIPOKYPOPOM
HE CBUJIETEJIbCTBYIOT O KAKOM — JIMOO Mporpecce CieICTBUS 3a Oosee 4eM MATUIETHUN
CPOK, M, KpOME€ MpOYEro, JAEMOHCTPUPYIOT HEMOJHOTY U HEaJeKBATHYIO CYIIHOCTh
IPEBAPUTEIBHOTO CIEACTBUS.

127. CootrBerctBeHHO, Cya CUYMTaeT, 4YTO HMEIOIIHMECS B €ro pacrnopsKeHUH
JI0Ka3aTeNIbCTBA TMO3BOJISIIOT €MY YCTAaHOBHUTH B paMKax IMPEAyCMOTPEHHOI'O CTaHJapTa
nokaspiBaHus To, uto Campa-XyceitHa MmakaeBa Buaenu B TOCIETHUN pa3 Mocie
nonyaast 17 nexabpst 2000 roma B pykax HEM3BECTHBIX BOEHHOCIYXAIIUX WIH
COTPYJIHUKOB cIy>k0 O6e3omacHocTH. Ero mocneayromas y4actb 1 MECTOHAXOXK/ICHUE HE
MOTYT OBITh YCTaHOBJICHBI C KAKOH-TTHOO CTENICHBIO OTPE/ICICHHOCTH.



(b) B orHomienun Caun-Maromena UmakaeBa

128. 3asBUTENBHULIA YTBEPXKIAET, UTO €€ MY’Ka 3a[€pKaIM B PaHHHME 4Yachl 2 HIOHS
2002 roma. OHa cchuTaeTCsl Ha CBOM TOKa3aHUSA M COOpaHHBIE €0 mokazaHus 30
CBUJETENEN, TOAYEPKHUBAs, YTO B Ty HOYb YETBEPO APYTUX MY>KUUH U3 ceneHus Hosbie
Ataru ObLIM 3a/1€p>KaHbl TOHM K€ caMOi Ipynnoi. 3asBUTENbHUIIA U IPYTUE CBUAETEIH
IIPEIOCTaBUIIN JAETAJIbHOE ONMCAHUE HEKOTOPBIX M3 BOEHHOCIYXAIIMUX, MPOBOJMBLINX
OTlepalyio U 3aMETUJIM PETUCTPAllMOHHbIE HOMepa ucnoiab3yembix uMu BTP u YA3 (cMm.
BbilIe §§ 43-49). [lo3gHee oHM BUAEIN OJHO U3 ITUX TPAHCIIOPTHBIX CPEJICTB B BOCHHOM
KoMmeHjaarype (cum. Boie § 61).

129. Cyn xoMMyHHLIMpOBaI kajo0y 3asBuTenbHUIBI [IpaBUTENBCTBY rocyapcTBa-
OTBETYMKAa U TOINPOCUJI MPEACTaBUTh KOMMEHTapuu M JIOKYMEHTHl U3 MaTepuajioB
YTOJIOBHOTO JIeNla, BO30YXK/IEHHOTO B CBSI3M C 3aJiepKaHueM Myska 3asBuTenbHHULbL. C
utons 2002 rona no centadpst 2005 roga gaHHBIN 3anpoc ObUI MOBTOpPEH, MO KpaiHen
Mepe, yeThlpe pasza. Ota uapopmarus, no MueHuo Cyna, umena BaxkHel1ee 3HaUeHHe,
B BHUJy CEpPbE3HOCTH M OOOCHOBAaHHOCTU YTBEPX ACHUN 3asBUTENBHUIIBI, a TAKXKE C
y4eTOM TOro, uTo I-H MMakaeB OblI 3asBUTENEM 110 kanode B fanHoM Cyjie, U ero *KeHa
yKazaja, 4TO IOXHUIIEHHE ObUIO cIocoOOM MECTH 3a OOpalleHHe ¢ KanoOod Ha
HCUE3HOBEHHE UX ChIHA.

130. Brnauane IlpaBurensctBo oTpunano, urto Cauma-Maromen HWmakaeB Obui
3ajepKaH MPABOOXPAHUTEIbHBIMU OpraHaMy WIN ciiy>kOamu Oe3omacHocTH. B cBoem
orsere B wutoige 2002 roma IlpaBuTenbcTBO yKaszajgo, YTO HHU OJUH U3
IPaBOOXPAHUTEIbHBIX OPIaHOB UM CITyKO0 6€30MacHOCTH, pacHoI0kKeHHBIX B YeuHe, He
npoBoau B ceneHur HoBbele ATaru croerornepanyuy B paccMaTpUBaeMbldl J1€Hb, U YTO
Cappn-Maromen lMmakaeB He 4MCIMICS CpEeAM 3aJlepXKaHHBIX JaHHBIMM OpraHaMu.
[Hoatomy IIpaBUTENBCTBO yKa3bIBalO HAa TO, YTO OCHOBHOM BEpCHEW YTroJIOBHOTO
paccieloBaHUsl €ro MOXMIIEHHS ObLJIO0 MOXUINEHHE UWIEHAMH TEeppOPUCTHUYECKON
OpraHU3alMK JUIsl TUCKpEaUuTauu QeaepaabHbIX CHI (CM. BbIe § 57). AHaJOTUYHBIC
OTBETHI ObUIN J1aHBI OPraHaMU CJIEICTBUS 3asBUTEIbHULIE.

131. Ognako B wutone 2004 ronma paccienoBaHUME YCTAHOBWIIO, UYTO MYX
3asBUTENBHULBI  OBbUT JIEHCTBUTENBHO 33J€p)KaH IO IOAO3PEHUI0 B YYacTUM B
TeppopucTUUecKor opraHuzauuu. OHO TakKe YCTAHOBHWJIO, YTO IIOCIE JOIpoca B
mectHOM otaene OCB, ero oTmycTwiu U nepejaiy riiaBe paloHHOM aAMHUHUCTpAIH,
KOTOpBI no3Hee ymep. [locne 3Toro Myx 3asBUTENBHUIBI cye3. DTO ObLIO, 1O BCei
BUJAMMOCTH, YCTAaHOBJIEHO HAa OCHOBAaHMM CBUJAETENBCKUX IIOKa3aHUM  psna
BOCHHOCIYXaIllUX, PUHUMABIIUX ydacThe B omnepauuu. [IpaBUTEIbCTBO OTKa3anockh
IpPeOCTaBUTh JOKYMEHTBI MJIM KaKue-JIn0O0 JAeTalnu pacciaeloBaHus, CChUIasACh HAa 3aKOH
o bopsbe c¢ Teppopusmom wu ¢akT TOro, 4YTO MaTepHaNbl Jeia COAep)Kat
rocyJJapCTBEHHYIO TaliHy W uX npeacrasienue B Cyq Hapymwut ct. 161 YIIK PO.

132. Cyn HaxoJuT, YTO yKa3aHHbIE BBIIIE BbIBOJIbI OTHOCUTEIBHO HENPEICTaBICHUS
uHpopmauuu u gokymMeHToB o Caun-XyceitHe ImakaeBe paBHBIM 00pa3oM U
HOJIHOCTHIO MPUMEHSIIOTCS K JaHHOW cuTyauuu (cM. Boiuie § 123). [1o Toil xe npuunne
Cyn npuxoauT K BBIBOAY, UTO OOBsicHeHUs IIpaBUTENnbCTBa rocyapcTBa-OTBETUMKA
MOJTHOCTBIO HECOCTOSTENIBHBI /IS OOOCHOBaHMS YJCPKHBAHUS 0OCO00 3ampOIIECHHOMN
Cynom Kir04eBoit HHGOpMAIIIH.

133. BBuly U3JI0)KEHHOTO U YUUTBIBas yKa3aHHbIE BbIlIe NpUHIUNBL, CyJl HAXOUT,
YTO OH MOJKET CJ/IeaTh BBIBOJbI U3 MOBeAeHUs [IpaBuTensCcTBa M B JAaHHOM OTHOILIEHUH.
3asiBUTENBHULA NTPEAOCTABUIIA LIEIOCTHOE U yOEIUTEIbHOE ONMCAaHUE COOBITUN 2 UIOHS
2002 roma, JOTNOJHEHHOE TIOKa3aHUSIMU JCCATKOB CBHJETEICH H MOAPOOHBIM
ONMCAaHWEM KOHKPETHBIX BOEHHOCIYXallUX ¢ Y4YyacTBOBAaBIIMX B  ONEpaLUU
TPAHCHOPTHBIX cpeAcTB. JlaHHast nH(popMmanys OblIa HEe3aMeIIUTENbHO MPEI0CTaBICHA
B PacCHoOpsDKEHUE BIIACTEH, K KOTOPHIM 3asBUTENBHHUIIA 0OpaTWiack ¢ Hpock0amu o
IPOBEIEHUH pacciieloBaHus U obecrieueHust 0cBOOOXKIEeHUs ee Myxka. OJHAKO OHU He



neiicTBoBaiu ¢ OBICTPOTOHM, KOTOpass Morja Obl MPEJOTBPATHTh €r0 HCYE3HOBEHHE.
BwmecTo aToro Ha mpoTsbkeHun 0osiee ueM JBYX JIeT OpHUIIMaIbHbIC JINIA OTPHUIAIH TO,
yro Caug-Maromen HMmakaeB korjga-nubo 3aaepkuBaiicsa. B To ke camoe Bpems
pacciiejoBaHie, MO BCeH BUAMMOCTH, MOJYyYHUIO HHPOPMAIMIO O TOM, UYTO MYXK
3asBUTENBHUIBI ObUT JIEUCTBUTENBHO 3a/epKaH IO TOAO3PEHUI0 B Yy4YacTHH B
HE3aKOHHOM NeATeNbHOCTH. Ha OCHOBaHWM CBHIETEIHCKMX TMOKA3aHWN HEHA3BAHHBIX
BOEHHOCIIYXaIINX, CJIeIOBATEIN MPUIILIA K BBIBOAY O TOM, YTO MOCJE COAEPKaHUS MO
CTpaKe B TEYEHHE HEKOTOPOTO BPEMEHH, €ro OTMYCTHJIM, HEeCMOTpS Ha TO, YTO
PETUCTPAIIMOHHBIC 3alUCU O €ro JOMPOCE WU OCBOOOXKICHHWU OTCYTCTBYIOT. B mione
2004 roxa paccinegoBaHHEe BOCHHOUW MPOKYpaTyphl OBLIO MPEKpaIieHo, U 3asBUTEIbHAIIA
OblIa JIMIIEHa cTaTyca MOTEpHeBIICH, YTO MPHUBENO K JIMIICHUIO €0 BO3MOXXHOCTHU
WMETh JIOCTYM K MaTepuaiaM yroJIOBHOTO Jieja M Y3HATh O TOM, KTO U IOYeMy 3aJeprKa
ee MyxXa.

134. Cyn ormedaet, 4To IPOCTOE MIPU3HAHKE 3P KaHMs 3aHUI0 00Jiee NBYX JIET, U
YTO MpPU 3aBEPIICHUHM PACCIEIOBAaHUS BOCHHOM MPOKYpATypbl 3aMHTEPECOBAHHBIM
CTOPOHaM He ObLIO MPEAOCTaBICHO KaKOH-TuOO0 MMerolel 3HaueHne uHdopmanuu. B
HosiOpe 2004 roma mMecTHash mpokypaTypa B UeuHe moiyuymiia ykKa3zaHUE PaCKPBITh
ucuyesHoBenne Camn-Maromena HmakaeBa. OnmHako, y4YuThIBas TO, YTO HHUKAKHE
JOKYMEHTHI 110 CYIIECTBY JeJia U3 MIePBOHAYAIBHOTO pacciIeI0BaHus He ObUIH MepelaHbl
HOBOMY pacclie[JOBaHMIO, TO OHO OBUIO H3HAYAJIbHO TMpEeAHAa3HAuYE€HO ObITh
oesycrnemHbiM. Kak mpusnaer IlpaBuTenscTBO, HECMOTps Ha OONBIIOE YHCIO
JOTIPOIICHHBIX JIUII, HUKTO U3 HUX HE 00J1aan nHpopManuei, UMEIoIIeld OTHOIIIEHUE K
nponasiieMy 0e3 BECTH MyXy 3asBUTENbHUIBI. PaccienoBaHue HaHHOTO YTOJIOBHOTO
Jiea TPUIIOCh BHOBH MPHUOCTAHOBHUTH 0€3 MOJIYYCHHUS] KAKOTO-JIMOO Pe3ysibTaTra yKe
yepes Tpu Mecsia (cMm. Boie § 87).

135. CoorBerctBeHHO, Cya cuuTaeT yYCTaHOBJICHHBIM B COOTBETCTBUU  CO
CTaHJApTOM JOKa3bIBaHUSI «BHE pa3yMHOIO0 COMHEHus» To, 4To Caua-Maromen
Nmaxkaes Ob11 3a51epikad cunamu 6ezonacHoct 2 utoHs 2002 roga. Hukakux 3anuceit o
€ro 3ajiepKaHuu, JOMPOCe WIM OCBOOOKIECHUHM COCTaBieHO He Obuo. C TOro QHS OH
«HCYE3» Uy CEMbU HET O HEM HUKAKUX U3BECTHH.

II. ITIPEAIIOJIA’AEMOE HAPYIIEHUE CTATBbU 2 KOHBEHIIM

136. 3asiBuTeNIbHUIIA YTBEPIXKIACT, YTO BHAuUaje €€ ChIH, a 3aTeM U MYX ObLIH
HE3aKOHHO yOWTHI areHTaMu rocyaapcta. OHa TakKe yKas3bIBaeT Ha TO, YTO BIACTH HE
npoBesii  3G(HEKTUBHOTO M AJEKBAaTHOTO  PACCIIEIOBaHMUSI  OOCTOATENBCTB  UX
ucuesHoBeHus. OHa cocnanack Ha Ctatbio 2 KoHBeHIIMN, KOTOpas MpeaycMaTprBaeT:

«1. IlpaBo Kaxmoro nWia Ha >XXW3Hb OXpaHAETCA 3aKOHOM. HHKTO HE MOXeT OBITh
YMBIIIUICHHO JIMIIEH JXU3HW HMHa4Ye KaK BO HUCIOJHEHHE CMEPTHOTO MPHUTOBOPA, BHIHECEHHOTO
CYJIOM 3a COBEpILIEHHE MPECTYIUICHHUS, B OTHOIIEHHH KOTOPOr0 3aKOHOM IIPEAyCMOTPEHO TaKoe
HaKa3aHUe.

2. JlumeHue XU3HU HE pacCcMaTpuBACTCA KaK HapyHICHHUC HaCTOHIlIeﬁ CTaTbH, KOI'JlJa OHO
ABJIACTCA PE3YJIbTAaTOM a0bCOoIIOTHO HeOGXO,HI/IMOFO MPUMCECHCHUS CUJIBL:

a) JJIA 3allUThI J1I000r0 Jiniia OT IPOTUBOIPABHOTO HACUJIUS;

b) U OCYHICCTBJICHUS 3daKOHHOTO 3aJCpiKaHUs WK NOPCAOTBPALICHUA mobera JIMna,
3aKJIFOYCHHOT'O MOJ CTPAaKy Ha 3dKOHHBIX OCHOBAHUAX,

C) JJI1 TIOJABJICHHUS, B COOTBETCTBHUH C 3aKOHOM, 6yHTa WA MATCKA».
A. OrcyrcTBHe 321IMTHI IPpaBa Ha ku3Hb Cang-Xyceiina Umakaesa
1. J[osoowvl cmopon

137. 3asBurenpHUIla yTBEpkmaer, urto ee chiH Cauna-XyceilH ImakaeB Obul
3ajepxkaH BoeHHochykamumu 17 nexabps 2000 roga, u 4Tto OH OBUT UMHU YOUT IpU



00CTOATENILCTBAX, KOTOPBIE HEe ObLIM ompaBaaHsl nojoxxkeHussMu Ctatbu 2 KoHBeHIMH.
OHa OCHOBBIBA€T CBOM BBIBOJIbI HA 0OCTOSTENICTBAX €T0 3aJlepXKaHusl, a TakKe Ha (akTe
TOTO, YTO B TEYEHHE 5 JIET C MOMEHTa €ro 3aJep)kaHusi HeT HH(OpMaIMH O €ero
MECTOHAXO0KJCHUH, U HAa TOM, YTO BJIACTH HE MPEJIOCTaBIINA MPUEMIIEMOI0 OObSICHEHUS
ero ucyesHoBeHuto. [lanee 3asButenpHHIa oOpatmina BHuMaHue Cyna Ha ocoOble
XapaKTePUCTUKU WHIUBUIYaJbHBIX HCYE3HOBEHHH B UYeuHe, B COOTBETCTBUU C
KOTOPBIMM MHOTHE W3 33/Ip’KaHHBIX BOCHHBIMU HJIM CcHUJIaMU O€30macHOCTH ObLTH
oOHapy»XeHbI MM03/JHEe MEPTBBIMH 0€3 MpPeJoCTaBICHUS KaKUX-IH0O0 perucTparioHHbIX
3amuceil 00 WX 3aJepXKaHWUM WIM OCBOOOXKIEHHMH. 3asBUTENbHHIIA CChUIAETCS Ha
JIOKJIaJpl MPABO3AIIUTHBIX OpraHU3alUil U ’kajJo0bl, HaXOAIIMECsS Ha PAaCCMOTPEHUU B
Espomneiickom Cyne no IIpaBam Yenosexka.

138. IIpaBuTenbCTBO  yTBEp)KIaeT, dYTO OOCTOSATEIHCTBA TOXUINCHUS  ChIHA
3asBUTENBHUILBI U €TO TOCIIEAYIOIIee MECTONPeObIBAHNE PACCIEAYIOTCS, U TO, YTO OH
MEpPTB, HE YCTaHOBJICHO.

2. Oyenxa Cyoa

139. Cyn HamoMuHaeT O TOM, 4YTO B JIOMOJHEHHE OOMIMX YyKa3aHHBIX BBIIIE
HPUHIUIIOB B OTHOIIEHUH YCTAaHOBJIEHUS OCIIAPUBAEMBIX CTOPOHAMHU (PaKTOB (CM. BbIIIE
§§ 111-116), o Tom, uto Cratbs 2, oxpaHsIOmas IPABO HA KW3Hb U YCTaHABIMBAIOIAS
00CTOATENCTBA, KOTJa JHUILIECHUE )KU3HU MOXET ObITh ONPAaBAAHO, CUYMTACTCA OJHOU M3
Haubosiee OCHOBOIOIAralOUNX Mo10XkeHn KoHBeHIMH, B KOTOPOIl HE MPeayCMOTPEHbI
uckmoueHus. CoBmectHo co CraTtbeid 3, oHa obeperaer oHy U3 OCHOBHBIX IICHHOCTEH
JEMOKpaTu4Yeckux cooliecTs, coctapisaoomux Coser EBponbl. O6cTosTENbCTBA, MPU
KOTOPBIX JIMIIEHHE XU3HM MOXKET OBbITh ONpaBAaHO, NOJDKHBI IOJBEPraTbCsl CTPOro
OrpaHMYEHHOMY TOJIKOBaHMIO. OOBEKT U 1enb KOHBEHIMM KaK MHCTPYMEHTA 3alUThl
npaB MHIMBHJIOB Takxke TpeOyer Toro, uroObl CTaThbsi 2 HHTEpHPETUPOBAIACH MU
OpPUMEHSAJIACh TakuM o00pa3oM, 4TOObl €€ TrapaHTUU ObUIM TNPAaKTUYECKUMU U
sbdextuBHbIMU (cM. McCann and Others v. the United Kingdom, judgment of
27 September 1995, Series A no. 324, § 146-147).

140. B nocranosnenuu no aeny Timurtas v. Turkey Cyza yka3zan Ha cieayroriee (no.
23531/94, §§ 82-83 ECHR 2000-VI):

«.. KOTJa JMIO TOMEUaeTcs NOA CTpaxy Oyayuyd B J00OpOM 3ApaBHH, HO NpHU
OCBOOOXJICHNM OHO OOHapyXeHO paHEHbIM, 0O0s3aHHOCTBIO locynmapcTBa — sIBisIeTCS
MIPEAOCTABICHHE JJOCTOBEPHOTO OOBSICHEHHE TOTro, Kak 4YeM BBI3BAaHBI MOBPEXKICHHUS, HE
MIPEAOCTaBICHHE KOTOPOTO BEAET K BO3ZHMKHOBEHHIO Bompoca o HapymeHun Crateu 3
KonBennuu...(...). AHanorngasM oOpasom CraThsi 5 HamaraeT o0s3aTeNbECTBO Ha [ocymapcTBo
MIPEAOCTAaBUTh OOBSICHEHNS] MECTOHAXOXKICHUIO JTIO00TO 33JEPXKAHHOTO JIMIA, KOTOPOE TaKHM
o0Opa3om, rmomnano moja KOHTPOJIb BiacTei. (...) Bompoc o ToMm, moBnedeT jiu He MpeaoCTaBICHHE
BJIACTAMH TOCTOBCPHOTO 00BsICHEHUS nmpoucmeauero ¢ 3aJaCpKaHHbIM, IMPU OTCYTCTBUMU TECJa,
BO3HHKHOBEHHE Bompoca o HapymeHun Ctateu 2 KOHBEHIINH, 3aBUCUT OT BCEX OOCTOSITENHCTB
Acja, U, B 4aCTHOCTHU, OT HAJIHUYUA JOCTATOUYHBIX J0KA3aTCJIbLCTB, OCHOBAHHBLIX Ha KOHKPETHBLIX
9JIEMEHTax, Ha OCHOBAHUHM KOTOPHIX MOYKHO IIPUHTH K BBIBOJY O TOM, 4TO, B COOTBETCTBHHU C
PEKBU3UTOM CTaHIapTa JOKa3bIBaHWS, 3aJ€pXKaHHBINA IPEANONOXKNATEILHO yMEp BO BpeMs
COZIEp>KaHUs MOJ] CTPAXKEH ...

B nanHOM OTHOIIEHMM TEPHOJ BPEMEHH, HMPOLIECIAMNA C MOMEHTA ITOMEIICHHS JIMIA 10
CTpaxy, HE ABJSLACH PEIIAIOIINM, UMEET 3HAUCHNE KaK PEJICBAHTHBIN M JOJDKCH MPUHUMATHCS BO
BHUMaHME. JIOJDKHO OBITH MPUHSATO TO, YTO 4eM OOJbIIE BPEMEHH NMPOXOIUT O€3 M3BECTHH O
3aJiep’)KaHHOM, TEM OOJBIIE BEPOSTHOCTH TOTO, YTO OH WJIM OHa yMmepuu. TedeHWe BpeMeHH
MOJXET, TaKUM 00pa3oM, 10 HEKOTOPOH CTENeHM, OKa3aThb BIMSHHE HAa 3HAYUMOCTh JAPYTUX
3JIEMEHTOB KOCBEHHBIX JIOKA3aTEIbCTB JO NMPHUHSTUS BBIBOAA O TOM, YTO JIMILIO MOXKET CUUTATHCA
MepTBEIM. B nmamHOM oTHomeHmn Cynx cyuTaeT, 4YTO 3Ta CHUTyalWs MHOJHUMAaeT BOIPOC,
BBIXOJAIIMI 3a Mpeaeibl TOJNBKO JIMIIb HEMpaBWJIBHOTO 3ajepkaHus B HapymieHune Cratbu 5.
Takoe TonmkoBaHHE COOTBETCTBYET 3(P(hEeKTHBHOW 3allIMTE IIpaBa Ha KHU3Hb, MPETYCMOTPEHHOTO
Cratbeii 2, KOTOpast CTaBUT €r0 B PsAJ] CaMbIX OCHOBOIIOJIATAIOLINX MoN0keHu KonBeHuuu. .. »



141. B Buny usznoxenHoro Belie, Cya OTMEUAaeT B JJAHHOM J€Ji€ Psi BaXKHEHIINX
3JIEMEHTOB, KOTOpBIE CIeAyeT MPUHATh BO BHUMaHHE MPU YCTAHOBICHUH TOTO, MOXKET
mn Canp-XyceliH MIMakaeB cuuTaThCsl yMEPIIMM, M IIPOU30LLIA JIU €M0 CMEPTH 110 BUHE
Biracteil. CyJn HamoMHHAaeT O TOM, YTO UM OBUIO YCTAHOBJIEHO, YTO ChIHA
3agBUTENBHUIBI B TocienHuil pa3 Bugenu 17 npekabps 2000 roma B pykax
HEYCTaHOBJICHHBIX BOCHHBIX MJIM COTPYIHUKOB cuil 6e3omacHocTd. C TOro camoro AHs,
Ha NPOTSHKEHMM IISITH C TIOJOBMHOM JIET, O HEM HET HUKakuX u3BecTHil. Cyn Takxke
OTMEYAeT CCHUIKY 3asBUTEIBHUIIBI Ha MHPOpMaUi0 0 (EHOMEHE «UCYE3HOBEHUI» B
UYeyHe, u corjamaercs ¢ TeM, 4YTO B KOHTEKCTe KOHGuMKTa B YeuHe, Korja JHIO
3a/lep’)KaHO0 HEYCTAHOBJICHHBIMH BOEHHOCIHY)XAllUM 0e3 MOCIEAYIOIEro NpU3HaAHUS
3a/lepKaHusl, OHO MOXET CUUTaThCS 3aJEPKaHHBIM IPU  YIPOKAIOIIUX JKU3HU
oOcrostenscTBax. bosee Toro, [IpaBuTeNbCTBO HE MPEIOCTABUIO HUKAKUX OOBSICHEHUI
ucuezHoBeHuto Caun-Xyceitna ImakaeBa u  oQUIMaIbHOE pPACCIEIOBAHUE €ro
TIOXHINCHMSI, Jyisiimieecss Ooiee S5 J€T, HE TMPUBEIO K KaKUM-THOO W3BECTHBIM
pe3ynbTaram.

142. Ilo yxa3zanueiM npuunHaMm Cyn cuutaert, yto Caua-Xyceiin MmakaeB noikeH
CUMTAThCS YMEPIIMM IIOCJIE HENPU3HAHHOTO 3anepxanus. ClieqoBaTenbHO, peub UAET
00 OTBETCTBEHHOCTH rocyaapcTBa-oTBeT4YHKa. OTMeuasi TO, YTO BJIACTU HE CCHUIAIOTCS
Ha Kakue-TM00 OOOCHOBaHUS A NPUMEHEHHS HX areHTaMu CMEpTEIbHOM CHIIBL,
OTBETCTBEHHOCTb 3a OTy MpEANojaraéMyr0 CMepTb CIEQyeT BO3JIOKUTh Ha
[IpaBuTeNnbCTBO rocy1apCcTBa-0TBETUHKA.

143. CooTBeTCTBEHHO, MMeeT MecTo HapyuieHue Crtatbu 2 B oTHomenun Caup-
Xyceitna Mmakaesa.

B. HeanexkBaTHocTh paccienoBanus noxumenus Cana-Xyceiina Umakaesa
1. J[o600b1 cmopon

144. 3asBuTenbHULIa yTBEp)KIaeT, uyTo lIpaBUTENbCTBO rocyaapcTBa-OTBETYMKA B
HapylleHue mpouenypHoro acnekra Cratbu 2, HE IPOBEIO  HE3aBUCHMOIO,
3¢ (}EeKTUBHOIO W TIIATEIBHOIO PACCIEIOBAaHUS OOCTOATENLCTB Hcue3HOBeHus Caui-
XyceiiHa MmakaeBa. OHa yTBEp)KIAeT, 4YTO paccilelOBaHUE HE COOTBETCTBOBAJIO
crannaptam EBpomnelickoii KoHBEHIIMM M HaIMOHAJILHOrO 3aKoHoAarenbcTBa. OHa
yKa3aja Ha HEOJHOKpAaTHbIE MPHOCTAHOBIICHUS CJIEJICTBUS U Ha (PakT TOro, yTo MO
IPOILIECTBUM MATH C IMOJIOBUHOM JIET pacciie/loBaHUE HE 3aBEPILIEHO M HE IMPHUBENIO K
KaKUM-JINOO M3BECTHBIM pe3yJsibTaTaM. BiacTu cucrematnyecku He HH(GOPMHUPOBAIHU €€
0 XOJZI€ PACCIEI0BAHUS M OTKA3aJIUCh IPEIOCTaBUTh TIOKYMEHTHI 110 CYIIECTBY.

145. IIpaBUTENBCTBO OCIIAPUBAET TO, YTO B PACCIIETOBAHUN UMEIINCH HEAOCTATKH.

2. Oyenka Cyoa

(a) OcHOBHbIE PUHIUNBI

146. O6s13aTeNbCTBO MO 3aIUTE )XKU3HH, TpeaycMoTpeHHoe Crateeit 2 KonBeniuu, u
TpakTyeMoe B codeTaHuu ¢ obmeid oobs3aHHocThi0 ['ocymapctBa mo Cratee 1
KonBenumn «obecrneynTsh KaxaoMy B Mpefeniax cBOel IOPUCAMKIIMH TpaBa U CBOOOIbI
omnpezeneHHbIe B KOHBEHIINNY, TaKXKe MPEANOIaraeT To, YTO JIOJKHO OBITh TIPOBEICHO
a¢dexkTBHOE paccieoBaHHWE TIpU YOWIICTBE JHUIla B pe3yjibTare MPUMEHEHUS
JeTanpHOM cuitkl (cM, mutatis mutandis, the McCann and Others v. the United Kingdom
judgment ykazannoe Bbime, p. 49, § 161, u Kaya v. Turkey judgment of
19 February 1998, Reports 1998-1, p. 329, §105). OcHOBHOI MENBIO TaKOTO
paccienoBanus sBIseTCa oOecredeHrue A(H(PEKTHBHOTO BOIUIOIMICHUS HAIMOHAIBLHOTO
3aKOHOJATEIhCTBA, 3AlIUINAONIETO MPABO HA JKU3HBb M B CIy4asX ¢ y4acTHEM areHTOB
rocyJapcTBa WIIM TOCYJApCTBEHHBIX CTPYKTYp, oOOecleueHHe NPHUBJICUYCHHS HX K
OTBETCTBEHHOCTH 33 CMEPTh, MPOUCIIEIIIYIO TI0]] X OTBETCTBEHHOCTHIO. Kakas dopma
pacciaeoBaHus JIOCTUTAeT YKa3aHHOW IIENIHM, 3aBHUCUT OT Pa3IMYHBIX OOCTOSTEIHCTB.



OpHako, HE3aBHCHMO OT TOrO, KakoBa e€ro (opma, BJIACTH, KaK TOJBKO MM CTajo
W3BECTHO O MPOUCIIEAIIEM, 00s3aHbI JICUCTBOBATh MO COOCTBEHHOW mMHUIIMATHBE. OHU
HE MOTYT OCTaBUTh [JaHHYI0 WHHUIMATUBY MO TMojadye (OpMaIbHON KaloObl MU
HECEHWIO OTBETCTBEHHOCTH 3a TPOBEJAEHWE JIOOBIX CIEJACTBEHHBIX JIEUCTBUI
pOACTBeHHUKy nmua (cM, mutatis mutuis, [/han v. Turkey [GC] no. 22277/93, § 63,
ECHR 2000-VII).

147. lnst  TOoro 4ToOBI pacciellOBaHME HE3aKOHHOI'o yOMICTBA areHTamu
lNocynapctBa Obut0 3 (PEeKTHBHBIM, TO, Kak TMPaBWIO, JHUIA OTBETCTBEHHBIC 3a
NpOBE/IEHUE pacciie0OBaHMsl, JODKHBI ObITh HE3aBUCHMBI OT T€X, KTO UMEET OTHOIICHUE
K paccMmarpuBaemomy feny (Giileg v. Turkey pemenue ot 27 July 1998, Reports 1998-
IV, §§ 81-82, u Ogur v. Turkey [GC], no.21954/93, §§ 91-92, ECHR 1999-III).
PaccnenoBanue Takxke TOMKHO OBITh A((EKTUBHBIM, TO €CThb OHO JIOJDKHO OBITh
CHOCOOHBIM HPUBECTH K YCTAaHOBJIEHUIO TOrO, ObUIA JIM MPUMEHEHHAs CUJIa ONpaBJaHa
IIpU JTaHHBIX oOcrosiTenbcTBax (Hampumep, Kaya v. Turkey, ykazaHo Bbliie, § 87), a
TaKk)Ke yCTAHOBIEHHIO M HaKa3aHWIo BUHOBHBIX (Ogur v. Turkey, ykazaHo Bbie, § 88).
OT0 00s3aTeNBCTBO HE PE3yJbTaTOB, a CpelAcTB. Bractu 00s3aHbl IpeanpUHUMATH
pasyMHbIE ILIard Uil COXPAHHOCTH JOKa3aTeJIbCTB IMPOMCILEIIIEr0, B TOM YHCIE,
MOKa3aHWil cBHUjeTeNeH (CM., B OTHOIICHUH cBUnereneit, Tanrtkulu v. Turkey, yxazaHo
Beimie, § 109). JlioOoit HemocTaTOK pacciiefoBaHUs, KOTOPBIM IMOAPBIBAET €ro
CIIOCOOHOCTh YCTAHOBUTH NPUYMHY CMEPTH WM BUHOBHBIX, HECET B cebe pHUCK HE
COOTBETCTBUS JAaHHOMY CTaHAAPTY.

148. Takke B JaHHOM KOHTEKCTE CYIIECTBYET TpeOOBaHHME O CBOEBPEMEHHOCTH U
pasyMHOW JJIUTENBHOCTH paccienoBaHus. [IoHATHO, 4TO MOTrYT OBITH OOCTOSITEILCTBA
WIM TPYAHOCTH, MPEMSITCTBYIOLIME IPOrpPecCy B paccieOBaHUU OIpeaeIeHHON
cutyauuu. OIHaKO CBOEBPEMEHHBIM OTBET BJIACTEH IPU PacCiIeAOBaHUU IPUMEHEHUs
JETaJbHOM CWJIBI WM HCYE3HOBEHMsS SIBJISIETCS BAXKHEHIIMM Ui MOJJIEp KaHUS
OOIIIECTBEHHON YBEPEHHOCTH B IPABOIOPSAKE, MPEJOTBPALICHUHM HE3aKOHHBIX
JEHCTBUM W HETEPIIUMOCTHU TI0 OTHOIIEHUIO K HUM (cM. Tanrikulu v. Turkey, ykazannoe
Boie, § 109; Mahmut Kaya v. Turkey, no. 22535/93, ECHR 2000-111, §§ 106-107).

(b) IlpumeHeHUe B JAHHOM [eJie

149.Ilo npanHoMy gemy OBUIO TIPOBEACHO pAaCCICIOBAHHME TOXHUIIECHUS ChIHA
3asButenbHulpl. Cya JOMKEH OLEHUTH, ObLIO JM JaHHOE pacclieoBaHHE MPOBEICHO B
cooTBeTCcTBUU C TpeOoBanusamMu Ctateu 2 KoHBeHIINH.

150. Cyn orMewaer, 4TO €IWHCTBEHHAs IMpOLIECCyalbHAsl CJEICTBEHHAsh Mepa-
NpU3HaHuE 3asBUTEIIBHUIIBI TMOTEPIICBIICH MO YroJOBHOMY Jely, OblIa IpOBEIACHA
Tonbko B uioje 2002 roxa, T.e. 4epe3 MOATOpa TojAa Mocjie BO30YKIACHHS YTrOJIOBHOTO
nena. Ykazaaus mpokypopa ot urosst 2002 roga u oktsaopst 2005 roga He mpenoaaranT
TOTO, YTO paccieloBaHUE JOCTUIIIO KaKOro-iubo mporpecca B — PACKPBITHH
ucuesHoBenust Cann-Xyceitna MmakaeBa, B To Bpemsi kak [IpaBUTEnHCTBO OTKa3a10Ch
MPEIOCTaBUTh JAPYTye JTOKYMEHTHI U3 MaTepuasoB Jelia WM yKazaTh MX COAEpKaHHE.
Kpome Toro, Cya oTMeuaeT najibHEUIINEe HECOOTBETCTBHUS B PA3IMYHBIX JOKYMEHTaX O
MPUOCTAHOBIICHUH pPACCIEIOBaHUs, MOMYyUYEHHBIE M3 PA3JIIUYHBIX OPraHOB BIACTH (CM.
BhImIe §§ 21, 26 u 28).

151. Tlpu mamHBIX OoOCTOATENbCcTBaX Cyj CUMTAET, YTO TOCYAAPCTBO-OTBETYHMK HE
BBITIOJTHIJIO CBOETO 0053aTeIhCTBA M0 MPOBEACHUI0 3()(HEKTUBHOTO, CBOCBPEMEHHOTO U
TIIATETFHOTO PACCiIeIOBaHUS MCUYE3HOBEHUS ChbiHA 3asBUTENbHUIBL. ClieJ0BaTEIbHO, B
JTAHHOM OTHOIIIEHUHU UMeeT MecTo HapymeHue Ctateu 2 KoHBeHIIUH.

C. OrcyrcrBHe 3aIIUTHI MPpaBa Ha ku3Hb Cang-Maromena UmakaeBa

152. 3asBuTenpHUIIA yTBEpkAaeT, uyrto ee Myx, Caun-Maromen MmakaeB, ObLT
3a/lep’KaH  BOGHHOCTYKallUMH TIPU  YIPOKaBIIUX €ro JKU3HU OOCTOSITENBCTBAX.



VYyuuthiBasi BpeMsi, B T€YEHHUE KOTOPOrO O HEM HET HOBOCTEH, OH JOJKEH CUMTATbCS
YMEPIIINM B pyKax MPeJACTaBUTENICH rOCy1apCcTBa.

153. IIpaBUTENbCTBO COCNANOCHh HA OTCYTCTBHE BBIBOJIOB MECTHOT'O Pacclie/I0BaHUs
OTHOCHUTENILHO  MECTOHaxOaeHusi r-Ha Mmakaea. OHO  yTBepXAaeT, dYTO
paccliefoBaHHe TPOBEPHIIO BEPCHIO yOMICTBA, OAHAKO HE HAIJIO COOTBETCTBYIOIIUX
JIOKA3aTeNIbCTB JIJIsl €€ 000CHOBAHUS WJIU JJIS TIPEAbSIBICHUS OOBUHEHUSI.

154. Cyn HamoMuHaeT O MPUMEHEHUH OOIIWX MPUHIUIOB, YKA3aHHBIX BHIIIE (CM.
§§ 111-116). B orHomenun Caup-Maromena MmakaeBa, MOTYT OBITh yCTaHOBJICHBI
CJeIyIOIIKEe KIIIOUeBbIe 3eMeHThl. bbiio ycranomneno, uro Caua-Maromen Mmakaes
OB 3a/iep)KaH BOCHHOCTYXKAIIMMHU BO BpeMs crernuaibHoi omepamuu 2 utoHs 2002
rona. Ero cembst ¢ Tex mop He mosyyana O HeM M3BeCTUi. PerucrpanmoHHBIX 3amuceit
€ro 3ajiep>KaHus, J0MPOca I OCBOOOXKICHUSI COCTABJICHO HE ObLI0, u a0 urosst 2004
rojia BIACTH OTpUIIANIU nepea 3asBuTenbHuIleil u nepen CynoMm To, 4TO €ro Koraa-inoo
3agepxuBanu. B wmrone 2004 roma ero 3amepxkaHue ObUIO MPU3HAHO, C OOIMIMPHOM
ccpiikoil Ha 3akoH o boprbe ¢ Teppopusmom. B To ke camoe Bpems pacclieZiloBaHUE
YTOJIOBHOTO Jiefa O JEHUCTBUSIX BOEHHOCTY’KAIllMX ObUIO TMPEKpalleHO B CBSI3U C
OTCYTCTBMEM COCTaBa MHpecTyIuieHus. PaccnegoBaHue NpUILIO K BBIBOAY, 4YTO
BOEHHOCJIYXAaINe IeHCTBOBAIM B paMKax 3akoHa, U uto Camna-Maromen Mmakaes Obut
OTHYIIEH Yepe3 HEKOTOpoe BpeMsi mocie 3aaepxanusi, u3 lllanuHckoro pailoHHOrO
ornena ®Cb u nepenan rnase lllanuHckoil pailoOHHOW aAMHHHMCTpAIMH, KOTOPBIA K
TOMY BPEMEHH YMEp, U MO3TOMY HEe MOT ObITh fompoiieH. Hukakolr uHpOpMAIUK 1O
CyImIeCTBY pacciefoBaHusi 3asButenbHuie win Cyay TpenocTaBieHO HE ObLIO,
HECMOTpS. Ha psAd COOTBETCTBYIONIMX 3ampocoB. bomee Toro, oHa He Obuia
IpeloCTaBlieHa pallOHHOMY TIPOKYpOpy, KOTOpOoMy ObUIO OTJAaHO YyKa3aHHE O
B30y kaeHnu B HOsiOpe 2004 roga HOBOrO YrOJIOBHOTO Jiejia O BO3MOKHOM yOWICTBE
Caunn-Maromena MmakaeBa. OH He ObUT 03HAaKOMJIEH C IMOKa3aHUSIMH BOEHHOCITYKaIUX,
KOTOpBIC, OYEBHUIHO, OBLIM TMOCIEIHWMHU JIOAbMH, BHIEBIIUMHU lIMakaeBa KUBBIM.
HoBoe paccrnenoBanue He yCTaHOBHJIO MMEBIIMX OTHOIIEHHME K €Ny CBHJAETENEH U He
coOpaio kakoil-nmu6o nHpopMmaluu o mpormnasiiem 6e3 BecTu (cM. Boimie § 87).

155.Cyn  cumrtaer, uto Caua-Maromen HWmakaeB Obul 3amepkaH  MpHU
00CTOSITENILCTBAX, KOTOPBIE MOTYT OBITh OMUCAHBI KaK YTPOXKaBIIHME €ro >KU3HH (CM.
Boiie § 141). OTcyTcTBHE O HEM Ha MPOTSHKEHUHM IOYTH YETHIPEX JIET KaKUX-THOo
HOBOCTEMl MOATBEP)KIAET JaHHOE MpeAnojokeHue. boiee Toro, mnoBeneHue
MPOKYpATyphl U IPYTUX TIPABOOXPAHUTEIILHBIX OPTraHOB TMOCJIE€ TOT0, KaK U3BECTHUE O €r0
3a/iep:KaHruu ObUTH MPEIOCTABICHBI UM 3asBUTEIBHUIICH, BHECIH 3HAUNUTEIbHBIN BKIIA]
B BO3MOXXHOCTb MCUE3HOBEHUS, 10 MPUYMHE TOTO, YTO B PEIIAIOIINE TEPBBIC JHH WIH
HEJENu TMOocie 3aJep)KaHus MUMHU He OBbLIM MPEeANpUHATHI HeoOXoAuMmble Mephl. Mx
MOBEJICHUE TIEpea JUIIOM OOOCHOBAaHHBIX >Kajgo0 3asBUTENBHHUIIBI JA€T BECKHE
OCHOBaHHUS TOJlaraTh, 4TO OHU OBUIM, MO KpalHEH Mepe, COTVIACHBI C CO3/AaBIIEHCs
CUTyaIMel ¥ CTaBUT TOJI BOIIPOC OOBEKTUBHOCTh PACCIICIOBAHMS.

156. [To ykazanHbIM Bbilie npuuyrHaM, Cyn cunurtaet, uro Cang-Maromen Mmakaes
JOJDKEH CUMTAThCS yMEPIIMM TIOCJIE€ HEMPU3HAHHOTO 3aJIepKaHusl  BJIACTSIMHU
rocyaapcTtBa. [IpaBUTENbCTBO TOCyAapCcTBA-OTBETYMKA HE COCIANOCh Ha 0OOCHOBAHUS
3aKOHHOCTH JIMIICHUS €r0 KU3HHU.

157. CooTrBeTcTBEHHO, UMeeT MecTo HapyueHue Craten 2 B otHowmeHun Canp -
Maromena Mmakaesa.

D. HeanexkBaTHOCTB paccienoBanusi noxumenusa Cauag-Maromena UmakaeBa

158. 3assBuTenpbHUIIA YTBEPXKIAET, YTO pacclelOBaHUE HMCUC3HOBEHMs €€ My)Ka He
JOCTUTIIO YPOBHSI, MPEAYCMOTPEHHOTO MPOLETypHBIMH 00si3aTenbcTBamMu 1o Crathbe 2.
B wactHOCTH, OHa cChIIaeTCs Ha TO, YTO BJIACTH HE JIEHCTBOBAIM HE3aMEIJTUTEIHHO
1OCJIe €ro 3ajiep)KaHusi, a TaKXKe Ha OTKa3 BJIACTCH MPEJOCTaBUTh HH(MOPMAIHMIO O



paccienoBanud. OHa TakkKe yKaszajga, 4YTO IIOCTAHOBJIEHHE O JIMILIEHUU €€
MPOLIECCYAIBHOTO CTaTyca IOTEpPHEBUIEH B pPAMKAax YIOJIOBHOTO JEJIa, BBIHECEHHOE
BOCHHOM MIPOKYpaTypoOi, HapyIINUJIO €€ IPaBO Ha MHPOPMALIUIO O XO€ pacciel0BaHuUs.

159. TlpaBUTENBCTBO yTBEP)KIAET, UTO pacCIeIOBAaHUE COOTBETCTBYET TPEOOBAHUAM
Cratbu 2. OHO yKa3bIBaeT Ha TO, YTO HOBOE paccieloBaHMe, HauaToe B HOsiOpe 2004
roga IllanuHckoil palloHHON NPOKYypaTypoW, MPEANPUHSIO HEOOXOAUMBIE MEpbI IS
pPacKpbITUSl TNPECTYIJIEHUS, OJHAKO, TEM HE MEHEeEe, HE CMOIJIO J3TOr0 CHAEaTh.
3asiBUTENbHUIIA BbleXalla Ha MOCTOSIHHOE MecTo >kurtenbcTBa B CIIIA, u mostomy u
n30eraeT KOHTAKTa ¢ MPaBOOXPAHUTEIbHBIMU OpraHaMHu, KOTOPBIE HE MOTYT JIOMPOCUTh
ee 00 00CTOSTENIBCTBAX JEiIA.

160. YunuteiBass W310KEHHOE B OTHOUIEHMM pacciaenoBaHus noxuiueHus Caunp-
Maromena MmakaeBa Kak BOEHHOM MpOKyparypod, Tak u IllammHCKON pallOHHON
npokyparypoit (cm. §§ 133-134), Cya cuurtaer, 4TO ¥ B JaHHOM OTHOIICHUU HMEET
Mecto HapymieHne Crareu 2 KoHBeHITHH.

III. ITPEAIIOJIAT AEMOE HAPYIIEHUE CTATBM 3 KOHBEHIINN

161. 3asBuTENbHULIA JKATYETCS HA TO, YTO CTpaJaHUs, NPUYMHEHHbIE €l B CBSI3U C
MCUE3HOBEHHEM OJM3KUX POACTBEHHUKOB, MPEICTABIAIOT co00il  oOpatieHue,
3anpemennoe KonBennumeit. Ona ceputaetrcst Ha CtaThio 3 MpeayCcMaTpUBAIONIYIO:

«Hukro ne JOJDKEH NoABEpraTrbCsl HU IbITKaAM, HU GGCQGHOBC‘{HOM}’ WKW yHWXAoUmEMy
JOCTOUHCTBO 06pameHI/1}0 WJIW HAKa3aHUIO».

162. 3asBuTenbHULIA YTBEPAKAACT, CO CCHUIKOM Ha mpeueneHtHoe npaBo Cyna, 4To
cama craja >xeprBod HapymeHus Cratbu 3. OHa NOJUYEPKHUBAET, YTO B pE3yJbTaTe
MCYE3HOBEHHUS €€ ChlHA U MYy»Xka, Oe3pa3nuyusi BIacTel K paccieOBaHUIO U €€ J0Mpoca,
oHa U ee ceMbs B 2004 rony ObLIM BBIHYXAEHBI OCTAaBUTh CBOM JOM M MCKaTh yOexuIla
B JIpYTOM CTpaHe.

163. IIpaBUTENECTBO OTPHIIAET, YTO 3asBUTENBHUIIA CTala KEPTBOW OOpaIIeHus,
Hapymaromero Crareio 3, cchllasich Ha OTCYTCTBHE TakoW MH(OpMalMu B MaTepuaiax
MECTHOI'O pacciie0BaHus.

164. Cyn HamOMUHAET, 4TO BOIPOC O TOM, SIBJISIETCS JIM YJI€H CEMbH «HCUYE3HYBIIETO
JUIA» KEPTBOM oOpaieHus, Hapymatomero CrtaTbio 3, 3aBUCUT OT CYIIECTBOBAHHS
cHenuanbHbIX (aKTOPOB, MPUAAIOIIUX CTPAJAHUIO 3asBUTENs XapaKTep U CTENEHb,
OTJIMYHBIE OT HYMOIMOHAIBHOTO PACCTPOICTBA, KOTOPOE MOXKET HEN30EKHO BOZHUKHYTh
y POJICTBEHHHUKA KEPTBbI CEPHE3HOT0 HapylleHus mpaB yenoBeka. COOTBETCTBYIOIIHE
9JIEMEHTHI BKJIIOYAIOT CTENEHb OJIM30CTH CEeMEHHBIX y3, B JAaHHOM KOHTEKCTE,
OTpeeNICHHYI0 3HAUYMMOCTh HUMEIOT CBSI3U POAMTENCH C JeThbMH, OCOOEHHOCTHU
OTHOIIEHUH, TO 10 KaKOW CTENEHW 4YJIEH CEMbHU CTall CBHJETEJIEM paccMaTpUBAaEMBbIX
COOBITHUI, Yy4YacTHE UYJICHOB CEMbHM B TMOMNBITKAX TMOIYYUTh HHPoOpMaIO 00
MCYE3HYBILIEM M TO, KaK BJIACTH OTpearupoBalM Ha Takue oOpamieHus. (cMm. Orhan v.
Turkey, no. 25656/94, § 358, 18 June 2002; Cakict v. Turkey, ykazanHoe BeIie, § 98; u
Timurtas v. Turkey, yxazanHoe Bbime, § 95). Cyx xoren Obl MOTYEPKHYTH, UYTO
CYILIHOCTb TaKOT'O HApPYIICHHUS COCTOUT HE B (haKTe MCUE3HOBEHUS YICHA CEMbH, a B TOM,
KaK BJIACTM OTPEArupoBaJd M HUX OTHOILEHUE K ITOMY, IIOCJIE TOr0, KaK MM CTajio
u3BecTHO o0 mnpoucuenmeM. OcoOeHHO B OTHOIIEHWH MocienHero ¢akropa
POICTBEHHHUKH MOTYT TpeOOBaTh MPU3HAHUS TOTO, YTO CTAIM >KEPTBOM MOBEICHHS
Bnactelt (Cakict v. Turkey, ykazano Boie, § 98).

165. Ilo mannomy gneny Cyn oTMeuaeT, uTo 3asBUTENIbHHIIA SIBISETCS OJM3KOM
POJCTBEHHULIEH JBYX HMCUE3HYBIIMX MY>XUMH - maTeppto Caupa-XyceiiHa MmakaeBa u
xenoit Camp-Maromena MMakaeBa, ¥ 4TO OHa MPUCYTCTBOBAJA MPHU 3aJCP>KAaHUU €€
My’Ka. Y Hee HET HOBOCTEH O ChIHE Ha MPOTSKEHHUH IISATH C MTOJIOBUHOM JIET M O MYy>Ke Ha
NPOTSDKEHUM TPeX C MOJOBHUHOW JeT. B ator mepuon 3asBuTenbHMIA oOpamianach B



pa3linyHble OpraHbl BJIACTH C 3allpocamMd O WiIEHaX CBOEH CeMbM, KaK JMYHO, TaK U
nucbMeHHO. HecMOTpst Ha €€ MONBITKY, OHa HE TMOy4YuiIa MPUEeMIIEMOTO OOBSICHEHHS
wii uHQOpPMAIMK O TOM, YTO MPOU3ONLI0O C HUMH Toche 3anaepkaHusi. OTBETHI,
MOJTy4yeHHbIe  3asABUTEIBHUIICH, TMPEUMYIIECTBEHHO OTPHIIAIIA  OTBETCTBEHHOCTHh
rocyapcTBa WM TPOCTO HMHPOPMHUPOBAIM €€ O TOM, 4YTO pacClIeIOBaHHE
MPpOJIOJDKaeTCsl. YKa3aHHbIE Bbilie BhIBOJBI Cyna o mpoueaypHbeix acrektax Cratbu 2
TaKk)Ke MMEIOT OTHOIIEHHE U K JaHHOMY Bompocy (cMm. §§ 150-151, 160). B xagectBe
JOTIOJIHUTENBHOTO ~ 3JeMeHTa  cTpajaHuid  3asBurenbHulbl, Cya — oTMedaer
HEOOOCHOBaHHBIM OTKa3 BIACTEH MPEJOCTaBUTh €l OCTYN K MaTepuaiaM YroJOBHOTO
Jiena, KOTOpbIE MOTJIM TIPOJUTh CBET Ha CyIb0y €€ POJACTBEHHUKOB, MPSIMO WIH Yepe3
paccMmoTpenue ee xanodsl B 3Tom Cye.

166. Beuny uznoxxennoro, Cyj cuuTaeT, yTo 3asBUTEIbHUIIA TIEPEHECHA CTPaTaHUs
U TPOJOJDKAET CTpajaTb OT TPEBOTM W JYIIEBHBIX NEPEKUBAHUM, B pPE3yJbTaTe
WCUYE3HOBCHHS €€ ChlHA W MyXa W €€ HECIOCOOHOCTH BBIICHUTH, YTO C HHUMH
npousonuio. To, kKakuM 00pa3oM BJacTH oOOpamaiuch ¢ €€ KamodaMu JOJKHO
CUMTATHCS MIPEACTABIISIIONIUM c000i OecuenoBedynoe obpaienue, Hapymatomee CTaTbio
3.

167. IToatomy Cya mpuxoauT K BBIBOJY O TOM, YTO B OTHOIICHUU 3asBUTEIHHUIIBI
uMeeT MecTo Hapylenue CtaTtbu 3.

IV. IPEAITIOJIATAEMOE HAPYIIEHUE CTATBU 5 KOHBEHIINU

168. 3asBUTENBHULIA KAITYeTCs, YTO MoiokeHHUst CTaThbu 5 B 11€JI0M OBLIIN HapyIICHBI
B ortHomeHun Caun-Xyceitna u Caua-Maromena HMwmakaeBbix. Craths 5
IIpeyCMaTPUBAET:

«Kaxslii mMeeT mpaBo Ha CBOOOMY M JIMYHYIO HENPHKOCHOBEHHOCTh. HUKTO HE MOXKET
OBITh JINIICH CBOOO/BI MHAYE KaK B CIEAYIOIIUX CIy4asX U B MOPSAAKE, yCTAHOBICHHOM 3aKOHOM:

a) 3aKOHHOE COZIepKaHue MO CTPaXKeil JINIa, OCYKAEHHOTO KOMIIETCHTHBIM CYIIOM;

b) 3aKOHHOE 3a/epKaHHC WM 3aKIIOUYCHHE MOJ| CTpaxy (apect) juia 3a HEHCIOTHCHHE
BBIHECEHHOT'O B COOTBETCTBHH C 3aKOHOM PEIICHHUS Cy/Ia HJIH C LEJIbI0 00eCIeueH s HCITOTHEHNUS
J1r000r0 0053aTENBCTBA, NPEAMTICAHHOTO 3aKOHOM;

C) 3aKOHHOC 3aJICPKAaHUEC UIIU 3aKJIFOYCHUC IO/ CTPpAXKY JinIia, ITPOU3BEACHHOC C TEM, YTOOBI
OHO IMpEACTAIO NEPEA KOMIECTCHTHBIM OpPraHOM 110 O6OCHOBaHHOMy MOJO3PCHUIO B COBEPLICHUN
NpaBOHApYHICHUA WM B ClIy4Yac, KOraa HMCIOTCA AOCTAaTOYHBIC OCHOBAHUA I10Jaratb, 4YTO
HCO6XOZ[I/IMO npeaoTBpaTUThL COBECPHICHUC UM NPABOHAPYHICHHUA WJIM IMMOMCIIATHL €MY CKPBITHCSI
TI0CJIE €TO0 COBEPUICHUS,

d) 3aKIIFOYEHUE 1104 CTpaXy HECOBEPIICHHOJIETHETO JIMa Ha OCHOBAaHHMHM 3aKOHHOIO
TMMOCTAHOBJICHUA Ui BOCHUTATEIIBHOI'O HAA30pa WJIM €ro 3aKOHHOC 3aKIIOYCHHUE IO CTPAXYy,
MMPONU3BEACHHOEC C TEM, 9TOOBI OHO mpeacTalo nepea KOMIETEHTHBIM OPraHOM;

€) 3aKOHHOE 3aKIIOYEHHE II0J CTPaXy JIUIl C LEJbIO IPEJOTBPALICHHUs PacIpOCTPaHECHUS
MH(EKIMOHHBIX 3a00JICBaHUi, a TaK)Ke 3aKOHHOE 3aKJIIOYEHHUE IO/ CTPaXy JyHIEBHOOOIBHBIX,
QJIKOTOJIMKOB, HAPKOMAHOB MJIM OpOJIST;

f) 3aKOHHOC 3aJICP)KAaHUEC UJIU 3aKJIFOYCHUEC IO CTPAXKY JiMla € LHCJIbI0 MPEAOTBPpAIICHU €TI0
HE3aKOHHOI'0 BbE3/ia B CTPAHY WJIM JIMLIA, [IPOTHUB KOTOPOTO NPUHUMAIOTCA MCPBI IO €TI0 BBICBIJIKE
WJIN BbIOA4cC.

2. KaxmoMy apecTOBaHHOMY HE3aMEUTUTENBHO COOOIIAIOTCS HA TOHSATHOM €My S3BIKE
TIPUYMHBI €T0 apecTa U J000e MpebIBIsieMoe eMy OOBHHEHHE.

3. Kaxxaplif 3aep>kaHHBIN MM 3aKIFOYEHHBIN O] CTPaKy B COOTBETCTBHH C ITOIMYHKTOM
"c" myHkTa 1 HacTosAmIeW CTaTbM HE3aMENIUTENBHO JOCTABISETCS K CYAbE WM K HHOMY
JOJDKHOCTHOMY JTHITY, HaJIeJIEGHHOMY, COTJIACHO 3aKOHY, CyJeOHOW BIAcThiO, U MMEET IPaBO Ha
cyZeOHOe pa30MpaTenbcTBO B TEYCHHUE Pa3yMHOIO CPOKa MM Ha OCBOOOXIEHHE 10 CyIa.
OcB0OOOXIEHUE MOXKET OBITH OOYCIIOBJICHO MPEIOCTABICHIEM T'apaHTHIl SBKH B CY/I.



4. KaxpIii, KTO JMIICH CBOOOBI B PE3YJIbTATE apecTa WK 3aKIIFOUCHHUS O] CTPaXKy, HMEET
MpaBo Ha 0e30TiaraTeabHOE PACCMOTPEHUE CYOM IPABOMEPHOCTH €0 3aKITFOUCHUS IO CTPAXKY
¥ Ha OCBOOOXKIICHHE, €CITH €r0 3aKIF0YCHHE O] CTPaXKy MPU3HAHO CY/IOM HE3aKOHHBIM.

5. Kaxkzplid, KTO cTanm JKepTBOM apecTa WM 3aKiII0UeHHs IOA CTpaKy B HapylICHHE
TTOJI0KEHUH HACTOSIIEH CTaThH, HIMEET IPABO HA KOMIICHCAIIHION.

1. losoowr cmopon

169. 3agBuTenbHNLIa yTBEPKAAET, YTO €€ ChIH U MYX CTald JKEPTBAMHU
HENPU3HAHHOIO 3aJEp)KaHMsA, B HaApyLICHHE HALMOHAJIBHOTO 3aKOHOAATEIbCTBA U
TpeboBanuii Cratbu 5 B menoM. B oTHomieHUM Myska, 3asBUTEIbHHUIA MOIYEPKUBACT,
YTO TOCYJapCTBO IPHU3HAIO €r0 3aJCpKaHHE 4epe3 [Ba Tofa IOCIE €ro INPOBEICHMS,
OJTHAKO HE MPEJOCTaBUIO HUKAKOW MH(POPMALMU O NPUYHMHAX 3aJepXKaHHUA U JAPYTHX
MMEIOUINX OTHOILICHUE K JEIly JeTalsX.

170. IlpaBUTENBCTBO ~ yTBEpXKIACT, YTO J0OOE HapylleHHEe TIpaB  ChblHA
3asBUTEIBHULBI CTAJIO PE3YJNBTaTOM JEHCTBUM YaCTHBIX JIMI|, & HE TOCYIapCTBEHHOIO
oprana. PaccnenoBanuem He ObUIa yCTaHOBIJIEHA PUYACTHOCTH NMPEICTABUTENCH BIACTH
K €ro 3aJepKaHuio, M, €CIM Takoe U HUMEJIO MECTO, HUX JAEHUCTBUS MOINIU OBITh
JIOMIOJTHUTEIBHO KIACCU(PHUIIMPOBAHBI KAaK 3JI0YMOTPEOICHNE CITY>KEOHBIM IOJIOKEHUEM,
Hanpumep, 1o cT. 286 YK P®. B otHomenun Myxa 3asButesbHULBI, [[paBUTEIHCTBO
yTBEp)KIaeT, YTO OH ObUT 3a7epkaH B coOTBeTCTBUHM co cT. 13 3akona o bopnbe c
TeppopusmMoM  komIeTeHTHbIM  opraHom Biaactu @OCBb 1o momo3peHuro B
TEPPOPUCTUYECKON JedATenbHOCTU. lIpomaranaucrckas mauTeparypa SKCTPEMHUCTKON
HaIpaBJIEHHOCTH ObUIa U3BSATA C MecTa ero npoxkuBaHus. OJHAKO IMOC]E MPOBEPKH,
JI0Ka3aTeIbCTB €r0 y4acTHUs B TEPPOPUCTUYECKOM AEATENBHOCTU MOJY4YeHO He ObLIo,
rocJie 4yero oH ObUI MepejaH IJIaBe MECTHOM aAMHHHMCTpAIMM JJsi JOCTABKH JOMOM.
[IpaBuTeNnbCTBO yTBEp)KAAET, 4YTO, TakUM oOpasom, 3anepxkanue Caun-Maromena
NmakaeBa OblIO MPOBENEHO B COOTBETCTBUU C HAIIMOHAJIBHBIM 3aKOHOJATEILCTBOM H
Crateeii 5 § 1 (c) KonBenmum.

2. Oyenka Cyoa

171. Cyn NO{YEPKHUBAET (byHIaMEHTaIbHYIO BAKHOCTh rapaHTHi,
npenycMoTpeHHbIX CTaThelt 5 o obecredeHuIo mpaBa HHANBUAOB B JEMOKPATUYECKOM
oOmecTBe OBITh CBOOOJHBIMH OT MPOU3BOJBHOIO 3aJ€p)KaHUSl B PYKax BIIACTEH.
Nmenno mno nanHoil mpuunHe Cya NOCTOSHHO MOAYEPKHBAI B CBOEH cyaeOHOM
NpaKkTUKe, YTO JII000Ee JUIIEHHE CBOOOJBI JOJDKHO OBITH NMPOU3BEIEHO HE TOJBKO B
COOTBETCTBUM C OCHOBHBIMM U TPOLEIYPHBIMH MpaBWIaM{U HAIlMOHAJIbHOIO
3aKOHOJATEIbCTBA, HO U JIOJDKHO OBITH paBHBIM 00pa3oM MPOM3BEIEHO B COOTBETCTBUU
¢ uenbto Ctatbu 5, @ UMEHHO, JUISl 3alUThl UHAUBUIA OT MPOU3Boa. [ yMeHbIlIeHUs
pUCKa MpPOU3BOJIBHOrO 3aiepkanus, Ctarbs 5 mperycMaTpUBaeT psii MaTepUaTbHBIX
MpaB, HAMpPABJICHHBIX HAa OOCECIEYCHHE TOTO, YTO JIHMIICHHE CBOOOJBI MOXET OBIThH
HOJBEPrHYTO HE3aBUCHMOI CyneOHOM mpoBepke M 00ecredrnBaeT OTBETCTBEHHOCTh
BJacTed 3a mnpumMeHeHHe Takod Mepbl. Cyn MOAYEpKUBAET, YTO HE MpPU3HAHHOE
3aKJIIOYEHUE JIMLA SBJISETCS TMOJHBIM OTPULIAHMEM JIaHHBIX TapaHTHl U CaMbIM
cepbe3HbiM HapymieHneM Ctatbu 5. VYuuThiBas OTBETCTBEHHOCTh BIIACTEH 3a
HAXOJAIIMXCS MOJ MX KOHTpojeMm juuamu, Ctatbst 5 OJDKHA paccMaTpUBaTBhCS Kak
TpeOytomiasi OT BiacTed NPUHATHS 3(PPEKTUBHBIX MPEIyNpPEIUTEIbHBIX MEP NPOTUB
pHCKa UCUYE3HOBEHUSI U ITPOBEACHUS CBOEBPEMEHHOTO 3()()EeKTUBHOIO PACCIEIOBAHUS IO
000CHOBAaHHOMY 3asIBJICHHIO O TOM, YTO JIMIO OBLIO 3aJep’KaHo, U C TE€X MOp €ro He
Bunenu (cm. Cakici v. Turkey [GC], n0.23657/94, § 104, ECHR-1999-1V; u Cicek v.
Turkey, no. 25704/94, § 164, 27 February 2001).

172. Ycranosneno, uto Caunn-Xyceiin MmakaeB Obut 3anepxan 17 nexadbps 2000
roga ¢eaepanbHbBIMU BIACTAMU W C TeX HOp ero He Buuenu. [IpaBuTenbcTBO He
NOPEOCTaBUIO OOBSCHEHUH €ro 3aJepKaHui0 M JIOKYMEHTOB IO  CYLIECTBY



pacciienoBanus ero 3anepxkanus. [loatomy Cya npuxogut K BeIBOAY O TOM, uto Cauj-
XyceliH MmakaeB ctaim »KepTBOM HENMPHU3HAHHOTO 3a/epxkKaHus, B HapyueHue Cratbu 5
Konpennumu.

173. Yro xacaercs 3anepxkanus Caumn-Maromena MwmakaeBa, Cy moOBTOpSIET, YTO
pa3yMHOCTb TMOJO3PEHHUs, Ha KOTOPOW JIOJDKEH OCHOBBIBATHCSA AapecT, IMPEICTaBISAET
co0o0il Ba)KHEHNIIYI0 YacTb rapaHTUN MNPOTHB MPOU3BOJILHOTO apecTa M 3a/lepiKaHus,
npenycMoTpeHHbix  Cratbeit 5§ 1(c). Hamuume — «pa3yMHBIX — MOJO3PEHUID
M0/Ipa3yMeBaeT CyIecTBOBaHHE (aKTOB WM MHPOpPMAIUHU, KOTOPbIE YAOBIETBOPUIH
ObI OOBEKTUBHOIO HAOJIIOAATENSIM B TOM, YTO PaCCMaTPUBAEMOE JIUIIO MOTJIO COBEPIIUTh
npectymienue (cMm. Fox, Campbell and Hartley v. the United Kingdom, judgment of 30
August 1990, Series A no. 182, p. 16, §32). Omnako pamIKUe OCHOBAHUS IS
M0/103peHM (PaKThI HE TOJKHBI ObITh TAKOTO € YPOBHS, KaK T€, YTO HEOOXOAUMBI IS
00OCHOBaHMSI TIPUBJICYEHHUS K YrOJOBHOM OTBETCTBEHHOCTH WM IPEIbSIBICHUS
OOBHMHEHHS, YTO MPOUCXOJUT Ha Oosiee MO3JHUX CTAAUSIX HPOLEAYPbl YTOJIOBHOIO
paccnenoBanus (cM. Murray v. the United Kingdom, judgment of 28 October 1994,
Series A no. 300-A, p. 27 § 55).

174. Tem He menee, Cya MOKEH OBITH COCOOEH OIEHWUTH, ObLIA U COONIOACHA
CYyIIHOCTh rapaHTuu, mnpeaxycmoTpernHon Crateeir 5§ 1(c). CnemoBarensHo,
[IpaBuTeNnbCTBO TOCYIapCTBA-OTBETUMKA O0sA3aHO NPEAOCTaBUTh, MO KpailHed Mepe,
HEKOTOpble (DaKkThl WIM HH(GOPMALMIO, CIOCOOHBIE YyNOBIETBOPUTH Cyl B TOM, YTO
apecTOBaHHOE JIMLIO PAa3yMHO IOJI03PEBAIOCH B COBEPILICHUU MpecTyIuieHus (cMm. Tuncer
and Durmus v. Turkey, no. 30494/96, § 48, 2 November 2004).

175. Ilo nanHomy paeny IIpaBuTenbCTBO HE MPEAOCTABWIO HUKAKMX MAaTE€pUAlOB B
OTHOIIIEHUH apecTa My»a 3asBUTEIbHUIIBI, KOTOPHIE MOTJIH OBl CIIOCOOCTBOBATH OIIEHKE
ero pasymHoctu. IIpocras cchuika Ha nosiokeHust 3akoHa o bopeoe ¢ Teppopusmom He
MOKET 3aMEHUTh HaAJeXallell OLEHKU pa3yMHOCTH TOJO3PEHUNH B OTHOIICHUU
paccmarpuBaemoro nuna. Jlrobas apyras uHTepnperanus nonoxenuit Crateu 5 § 1 (c)
IPOTUBOpEYMIIa Obl LIE€TN 3aLIUThl IPOTUB MPOU3BOJIBHOTO 3aJepkKaHUs. Y TBEPKICHUS
[IpaButenbcTBa 0 TOM, uTO 3anepxkanue Caun-Maromena MmakaeBa COOTBETCTBOBAIIO
JTAaHHBIM OJIO’KEHUSIM, HE UMEET, TAKUM 00pa30oM, pelIatoiero 3HaueHusl.

176. bonee Toro, U3 MaTepuanoB jeja cleayer, 4To 3aaepxanue MimakaeBa He ObLIO
OTPaXEHO B COOTBETCTBYIOLIMX PETUCTPAX COJEP’KaHUsS MOJA CTpa)ei, 1 OTCyTCTBYIOT
ounmanbHple  CcleIbl  €ro  JIoNpoca,  OCBOOOXAEHUS  WIM  MOCJEIyHOIEero
MeCTOHaxoXxaAeHus. bojee nByXx €T, [0 TOJydYyeHUs MOKa3aHUM HEHa3BaHHBIX
BOEHHOCJIYXaIINX, Y4aCTBOBABLUIMX B €ro 3a/pXKaHUU, BIACTU OTPULIAIU TO, YTO OH
ObL1 3a7epxaH. [IpaBUTEILCTBO OTKA3aI0Ch MPEJOCTaBUTh KaKyr0-IN00 HH(OpMaIHIO B
OTHOIIEHUH TOYHOTO BPEMEHU M MecTa cojJepkaHus moj crpaxeil Caun-Maromena
NmakaeBa, opraHoB W JODKHOCTHBIX JIMII, OTBETCTBEHHBIX 3a €ro 3aJepKaHHue MU
0CBOOOKIICHHE, a TAaK)KE MPABOBBIX U (PAKTUUECKUX OCHOBAHUI Ui TakuX AeicTBuil. B
COOTBETCTBUM C HpeleneHTHbIM npaBoM Cyna, naHHbl (akT cam mo cebe AO0IKEH
paccMaTpuBaThCS KaK CcaMblii  CEepbe3HBI HEJOo4YeT, TaK KaKk OH I[03BOJISIET
OTBETCTBEHHBIM 3a JIUIICHHUE CBOOOJIBI, CKPBITh UX YYacCTHE B MPECTYIUICHUH, 3aMECTH
ciensl M n30ekaTh OTBETCTBEHHOCTH 3a CyAbOy 3alep:kaHHbIX. bojee Toro, oTcyTcTBHE
JAHHBIX OTPAXKAIOIIMX TaKue IEHCTBHS, KakK J1aTa, BPEMs U MECTO 3aJ€p KaHUs, UM
3a/Iep’)KaHHOTO W TIPUYMHBI 3ajiepXKaHusl, a TakKe HUMEHa JIHI, MPOU3BOMAAILIUX €ro,
JOJDKHBI paccMaTpuBaThCcsl Kak HecoBMecTuMble ¢ 1enbio Cratbu 5 KonBeHuuum (cM.
Kurt v. Turkey, judgment of 25 May 1998, Reports of Judgments and Decisions
1998-111, p. 1185, § 125; u ykazannoe Bbie Timurtas v. Turkey, § 105 u Orhan v.
Turkey, § 371).

177. Cyn nanee cYUTAET, YTO BIACTHU JOJKHBI ObUTH OBITH TOTOBBI K HEOOXOUMOCTH
0oJjiee TIIATEIHHOTO M CBOEBPEMEHHOT'O PACCIIeIOBaHMs O kanobaM 3asBUTEIbHUIIBI O
TOM, YTO €€ CbhlH M MYX ObUIM 3aJiep’KaHbl cujaMu O€30MaCHOCTH U YBE3E€HBI IPU



YTPOXKABIINX JKU3HH OOcToATenbcTBaX. OJHAKO yKa3aHHbIE BbImie BbBIBOABI Cyna B
oTHomeHnn CTaTtbu 2, B YaCTHOCTH, O MPOBEICHUU PACCICIOBAHMS, HE OCTABJISIOT
COMHEHUU B TOM, YTO BJACTU HE MPEANPUHSIN CBOCBPEMEHHBIX M 3(P(HEKTUBHBIX Mep
JUTsl 0OecTieueHnsl TapaHTUii oT pucka ncuesHoBeHus: Caua-Xyceiiny u Cann-Maromeny
HNmakaeBbiM.

178. CnenoBarensno, Cyn cuntaet, uto Cann-Xyceitn u Cann-Maromen MmakaeBsr
HaXOAWINCh B HENPU3HAHHOM 3aKJIIOUYECHUM IIPU IIOJHOM OTCYTCTBUU TapaHTHUU,
npenycmotpeHHbIX Cratbeil 5 KoHBeHIMH, M YTO MMEET MECTO HapyllIeHUE IMpaBa Ha
cBOOOAY M INYHYIO HEMTPUKOCHOBEHHOCTh, TAPAHTHUPOBAHHOTO JaHHOW HOPMOWA.

V. ITIPEAITIOJIATAEMOE HAPYIIEHUE CTATbUY 6 KOHBEHIINU

179. 3asBuTenpHULIA YKa3bIBAET HA TO, YTO JIMIIEHA JOCTyIA K CyJy, B HapylLICHHE
nosioxkeHuit Ctatbu 6, COOTBETCTBYIOIIAS YacTh KOTOPOl MpeaycMaTpUBAET:

«1. Kaxipiii B clty4ae Cropa 0 ero rpakJIaHCKUX MpaBax U O0SI3aHHOCTSIX... HIMEET MMPaBO Ha
CNIPaBEIUTUBOE....pa30MPaTENbCTBO AETIA ... CYA0MY.

180. 3asBUTENbHUIIA YTBEPHKIAET, UTO Y HEe He OBbLIO JOCTYIa K CyIdy H3-3a TOTO,
YTO €€ TPaXTAHCKUU UCK MOJIHOCTHIO 3aBUCUT OT BHIBOJOB YTOJOBHOTO PACCIICIOBAHMS
ucuesHoBeHuid. [Ipu OTCyTCTBMM pe3yNbTaTOB pacciaeloBaHUs, OHA HE MOXET
3¢ hEKTUBHO OOPATUTHCA B CY/I.

181. [IpaBUTENHCTBO OCIAPUBAET JAHHBIC YTBEPXKICHUSI.

182. Cyn cuwmraer, 4to xanoba 3asBurenpHHLBI 10 CTaThe 6 CBs3aHA, 1O CBOEH
CyTH, C TEMH XK€ BOIIPOCAMH, KOTOPbIE 00CY IAINCh MPU PACCMOTPEHUH TTPOIIECTYPHOTO
acniekta Cratbu 2 u Cratbu 13. Takke cieqyer OTMETHTh TO, UYTO 3asiBUTEIbHUIIA HE
npeaocTaBuiia WHGOpMaIMy, MOATBEPKIAIONIEH ee HaMepeHHe 00paTUTHCS B MECTHBIN
cyn ¢ uckom o kommeHcanuu. I[lpu Takux oOcrositenbcTBax, Cyja cuMTaer, 4yTo HE
BO3HHMKAET OTJICTLHOTO Bompoca o HapymieHuu Crarbu 6 KoHBEeHITHH.

VI. ITPEAIIOJIATAEMOE HAPYIIEHME CTATBM § KOHBEHIINU

183. 3asButenpHULa yTBEpkaAaeT o HapymeHuu Crtatbu 8§ KOHBEHIHM, KOTOpas
MpeayCMaTpUBAET:

«1. Kaxxaplif IMeeT MpaBo Ha yBaXEHHE €ro JINYHOW U CEMEUHOM KU3HU, €ro >KUIIUILA U €T
KOPPECIIOH ICHIIHH.

2. He momyckaeTcss BMEIIATENBCTBO CO CTOPOHBI MyOJIMYHBIX BIACTEH B OCYIECTBICHHE
9TOr0 MpaBa, 3a UCKIIIOYEHHEM CJIy4aeB, KOTJla TAKOE BMEIIATEIbCTBO MPEIYCMOTPEHO 3aKOHOM
1 HEOOXOJMMO B JEMOKPAaTHYECKOM OOIIECTBE B MHTEpEcax HAIMOHAIBHOW O€30MacHOCTH H
OOIIIECTBEHHOTO MOPSIKA, SKOHOMHUYECKOTO OJIarOCOCTOSHHSI CTPAHbI, B IENSX MPEAOTBPAIICHHUS
GCCHOPﬂHKOB Ui HpeCTyHHeHHﬁ, JJIA OXpaHbl 310POBbs WM HPABCTBCHHOCTH WJIU 3alllUThI IIpaB
U CBOOO IPYTUX JIHAID).

184. 3asBUTENIBHUIIA YTBEPKIACT, YTO OOBICK, IPOBEJCHHBIN B ee 1ome 2 utons 2002
rofja BO BpeMs 3aJepKaHus MyXka, ObLI HE3aKOHHBIM, KaK I10 HALMOHAJIbHOMY
3aKOHO/IaTeNbCTBY, Tak U o CtaThe 8 KoHBeHUU.

185. [IpaButenscTBO cociajgoch Ha mnosoxeHus cr. 13 3akoHa o bopbbe c
TeppopuzMomMm, KoTopass paspemiaeT NpU NPOBEACHUM KOHTPTEPPOPUCTUUECKHX
orepaiuii cBOOOAHO BXOAUThH B 3[JaHUS U COOPYKEHHUS WM MO BpeMsl Ipeciie0BaHus
JML, IOJ03PEBAEMBIX B COBEPILICHUM TEPPOPUCTUUYECKOrO akTa. Tak Kak HMENHChH
OCHOBaHHUSl TM0J03pEBaTh My)ka 3asBUTEIbHUIIBI B YYaCTHM B TEPPOPUCTHUECKON
NESATENIBHOCTH, JIEHCTBUS BOEHHOCIYKAllMX IpH ocMoTpe Joma lmakaeBbIx
COOTBETCTBOBAJIM HAIMOHAJIbBHOMY 3akoHOJaTenbcTBY M Ctatbe 8 § 2 KonBenuuu. OHO
TaK)K€ COCJIAJIOCh Ha <JIUTEPATYpy SKCTPEMHUCTCKOW HANpPaBIECHHOCTHY» HU3BATYIO W3
noMa 3asiBUTENIbHULBI, U KOTOpasi BIOCJEICTBUN Oblila YHUUTOXKEHA.



186. Takum o00pa3oM, Obw10 ycTaHoBieHo, uto 2 wroHA 2002 roma gom
3asBUTENBHUIIBI OBLT OOBICKaH, psa Bemied ObUTM KoH(pHCKOBaHBI. COOTBETCTBEHHO,
MMEJI0 MECTO BMEIATEIbCTBO B MpaBO 3asBUTENbHHUIIBI HA YBa)KCHHE €€ JKUIUIIA.
OcraeTcsi pacCMOTPETH, SBISIIOCH JIM BMEMIATENbCTBO pa3peiieHHbIM no Crathe 8 § 2
KoHBeHIIMU U, B 4aCTHOCTH, OBLIO JIM OHO «IPEAYCMOTPEHO 3aKOHOMY» B IIEJIIX JTOTO
naparpada.

187. Cyn oTmeuaeT, 4TO BO BpeMs OObICKa 3asBUTENILHHUIIE HE OBUIO MPEAbSBICHO
opZiepa Ha OOBICK, U HE OBLJIO MPEIOCTaBICHO MHPOPMAIIUA O TOM, YTO MCKaiau. boiee
TOT0, W3 MaTepUajoB CIEAyeT, YTO TaKOro opjaepa BooOIle He ObLIO, KaK 10, TaK H
1ocye OOBICKA, MPEITOJIOKUTEIHHO MOTOMY, YTO CHJIBI 0€30MaCHOCTH JACHCTBOBAIHM B
CUTyalldd CpPOYHOH HeoOXoAMMOCTH. [IpaBUTENHCTBO HE CMOIJVIO TPEJOCTABUTH
MOAPOOHOCTH TPHUYMH OOBICKA, CCHUIOK Ha €ro 3aKOHHOCTh WM O0O03HAYUTh
NpolleCCYaIbHYI0 3HAYMMOCTh JaHHBIX JeicTBuUi. [IpaBUTENbCTBO HE MOTJO
MpeACTaBUTh UHPOPMAIIUKA O TOM, KaKhe BEIIU OBLIN U3BATH B IoMe MIMakaeBbIX, TaK
Kak OHHM AKOObl OBUTM  yHHYTOXXKEHBL. TakuM o0pa3oM, OYEBHUIHO, YTO
MMPOTOKOJMPOBAHUSI MM OCMOTpa M3BATHIX BEIIEeH MPOM3BENeHO He Obuto. Pacrmcka,
COCTaBIIEHHas: BOCHHBIM O(HUIIEPOM, KOTOPBII HE yKa3al CBOETO HACTOSIIEro UMEHHU, He
yKa3aJl rOCyJapCTBEHHBI OpraH, KOTOPBIA MPEICTaBIsATI, U B KOTOPOM TOBOPUTHCSI O
«CYMKE€ C JOKYMEHTaMH U SIIUKe KacceT» (CM. Bbliie § 45), ABNsSETCS eTUHCTBEHHBIM
JIOKyMEHTOM O TIPOBEACHHOM OOBICKE.

188. Ccbuika IlpaButensctBa Ha 3akoH o bopebe ¢ TeppopusmMom He MOXKET
3aMEHUTh WHANBUIYAJbHOW CAaHKIMM Ha TPOBEJCHHE OOBICKA, JUIIAs €€ OOBEeKTa M
TPAaHMII, U IOJATOTOBKU B COOTBETCTBHUH C IIPEAYCMOTPEHHBIMU HOPMATHUBHO-IIPABOBBIMHU
aKTaMH, WIH 10, Wil mnocie oOrvicka. I[lonokeHus paHHOro 3akoHAa HE JOJDKHBI
TOJIKOBAThCS TaKUM OOpa3oM, YTOOBI CO3/aTh JUIsl JACUCTBUN CHUJ OE30MaCHOCTH
WCKIIIOUCHUSI U3 OTPAHMYCHUN KAKHX-JTHMOO JTUYHBIX MPaB HA HEOIPEIACICHHBINA MEPHUOJ
BpeMeHH U 0e3 4eTKuX mpenesioB. [IpuMeHeHne NaHHbIX MOJOXKEHUH M0 TaHHOMY ey
emie 0ojiee COMHHUTENBHO, YYHUTHIBash TO, 4To IIpaBuUTEnhCcTBO HE 0003HAYWIIO, HH
3asBuTenpHULle, HU JaHHoMy Cyny, Kakas KOHTPTEPPOPUCTHYECKash OIlepauus
npoBoauiack 2 utons 2002 roga B cenenun HoBbie ATtaru, kKakoi opraH €e mpOBOIIII, C
Kakod wenpto U T.a1. bomee Toro, Cyn ormeuaer, uyTto Oonee ABYX JET IOCIHe
paccMaTpuBaeMbIX COOBITUI pa3IMYHBbIE OpraHbl BIACTH BOOOIIE OTPHUIIAIA MPOBEICHNE
Takoi onepauuu. Cya MopaXeH TaKUM OTCYTCTBUEM OTBETCTBEHHOCTH M HE MPUHITHEM
Ha ce0si MpsSIMOM OTBETCTBEHHOCTH CO CTOPOHBI JIODKHOCTHBIX JIMI, MPUYACTHBIX K
COOBITHSIM JAHHOTO JIeJIa.

189. Takum ob6pazom, Cya cumTaer, yTo OOBICK U HU3BSATHUE B JIAHHOM JieJe ObLIN
MPOBEJCHBI O3 CaHKIIMU WK Hajuiexaimux rapantuid. [Ipu takux obcrostensctBax Cyn
OPUXOAUT K BBIBOJAY O TOM, 4YTO pacCMaTpuBaeMOE€ BMEIIATEIILCTBO HE OBLIO
«TPEAYCMOTPEHO 3aKOHOM» U MTO3TOMY UMeeT MecTo Hapyiienue Crateu 8 KonBeHiuu.

VIL. IPEAIIOJIATAEMOE HAPYIIEHUE CTATbBM 13 KOHBEHIMKW B
COUYETAHMNU CO CTATBAMMU 2, 3, 5 U 8 KOHBEHIINN

190. 3asiBuTENBHMIIA KATYETCS, YTO y Hee HET d(PPEKTHBHBIX CPEICTB MPABOBOM
3alIMTHl B OTHOWIEHUU HapymeHuid Crareit 2, 3, 5 u 8 KonBenuu. OHa ccbliaeTcst Ha
Crarbio 13 KonBeHiuu, nperycMaTpUBaIOIIYIO:

((Ka)l(ﬂblﬁ, 4bU IIpaBa U CBO6OHLI, IMPU3HAHHBIC B HaCTOﬂHIeﬁ KOHBGHHI/II/I, HapyHICHbI, UMECT

IpaBoO Ha Bq)(l)eKTI/IBHOG CpCACTBO HpaBOBOﬁ 3alIUTBI B TOCYAapCTBECHHOM OpraHe, AaxKe €CJIN 9TO
HapylaieHue OBLIO COBCPULICHO JTHULaMHU, I[efICTBOBaBHIPIMH B O(I)I/I].[I/IaJ'ILHOM Ka4dCCTBE».

191. [IpaBuTenscTBO € ASTUM He corjacHo. OHO cchbUIaeTCd Ha €€ CTaTyc
HOTCpHeBLHeﬁ 110 YIrOJIOBHBIM ACJIaM, BOSGy)KIICHHBIM O MOXUIICHUHA €€ POACTBCHHUKOB,
KOTOPBIN TTO3BOJIMI i 3(PPeKTUBHO y4acTBOBATh B mporeaype. OHO TakkKe YTBEPKIAET,



4yT0 3asgBUTEIbHHMIIA MOIJIa OOpAaTUTbCS B KOMIIETEHTHBIE OpraHbl C >Kanoboil o
Hea(h(HEKTUBHOCTH pacciieoBaHus, HO He c/iesaja 3Toro.

192. Cyn mnostopsier, uto Cratbsd 13 KoHBeHLMH TrapaHTHUpyeT Halu4Me Ha
HallMOHAJILHOM  ypOBHE  CpEJICTBAa  MPaBOBOM  3amUTBl Uil  oOecredeHus
npexycMoTpenHbix KonseHuueil npas u ¢cBo0os B m000# (hopme, B KOTOPOil OHU MOTYT
OBITH 3aKpeIyIeHbl B MECTHOM 3aKoHoAaTenbcTBe. CTarhs 13, Takum oOpa3om, TpedyeT
TOTO, YTOOBI HOPMBI HAITMOHAJIBHOTO 3aKOHOIATENILCTBA MOTJIM PA3pELIUTh 110 CYIIECTBY
«00OCHOBaHHYIO0  ajgoOy» Ha  HapymeHne KoOHBEHIIMM ¥ TIPEIOCTAaBUTH
COOTBETCTBYIOIYI0 KomneHcanuto. [Ipu 3tom Beicokue Jlorosapusaromuecss CTOpoHBI
10 COOCTBEHHOMY YCMOTPEHHIO PEIIAl0T, KaKUM HMEHHO o0pa3oM OHHU OyayT
cobuoaTh cBoe mnpenycMorpeHHoe KonBeHuueil oOsi3aTenscTBO 1Mo JgaHHOM Cratbe.
O6beMm oOs3arenbcTBa Mo Ctarbe 13 pa3HUTCS B 3aBUCUMOCTH OT CYIIHOCTH KanoObl O
HapymieHnn KonBeHnuu. Tem He  MeHee, CpEACTBO  INPABOBOM  3allUTHI,
npenycmorpeHHoe Cratbelt 13, 0053aH0 ObITh «3((PEKTUBHBIMY» HE TOJIBKO B TEOPUU, HO
UM Ha TpPaKTUKE, OCOOCHHO B TOM IUIaHE, YTO MPH €ro NPUMEHEHUU HE JIOJKHBI
BO3HHMKATh HEOOOCHOBAHHBIE TPETISITCTBUS B BUJIE ACUCTBUHN WM O€3/EWCTBHI BIacTeH
rocyaapcTBa-oTBeTunka (cM. Aksoy v. Turkey, judgment of 18 December 1996, Reports
of Judgments and Decisions 1996-VI, § 95; u Aydin v. Turkey judgment of 25 September
1997, Reports 1997-VI, § 103).

193. [IpuHuMasi BO BHUMaHUE YPE3BbIYANHYIO0 BaXXHOCTh IPaBa, FapaHTUPOBAHHOTO
Cratbeii 2 KonBenuuu, Craths 13 TpeGyer TOro, ytoObl B JONOJIHEHUE K BBIILIATE
KOMIEHCallud, ObUIO MPOBENEHO TIIAaTeAbHOE M A(P(PEKTUBHOE pacclieZJOBaHUE,
CHOCOOHOE MPUBECTH K YCTAHOBJICHHIO M HAKA3aHWIO BHUHOBHBIX B JIMIICHUU KU3HH,
BKJItOUYasi 3((EKTUBHBIN JOCTYII 3asiBUTENS K MPOLEType CIEJICTBUS [0 YCTAaHOBIECHUIO
BUHOBHBIX B COBEpIICHUHU HpecTyruieHus (cMm. Anguelova v. Bulgaria, no. 38361/97,
§§ 161-162, ECHR 2002-1V; Assenov and Others v. Bulgaria, ykazanHoe Bbime, § 114
et seq.; u Siiheyla Aydin v. Turkey, no. 25660/94, § 208, 24 May 2005). Cya BHOBb
MOBTOpI€T TO, uro TpeboBanus Crateu 13 1mmpe o00s3aTenbcTB  BhicOokux
HoroBapusatonuxcsi CtopoH mno Cratee 2 o0 npoBeneHUM  3(P(HEKTUBHOIO
paccienoBanust (cMm. Orhan ykasanHoe Bbwiuie, § 384; and Khashiyev and Akayeva
v. Russia, ykazaHHoe BbIie, § 183).

194. Ilpunumas Bo BHMMaHME BbIBOAbI Cyna B oTHomeHuu Craredd 2 u 3, gaHHas
xano0a sBIsieTcs sIBHO «00ocHOBaHHOW» B 1eisx Crateu 13 (cMm. Boyle and Rice v. the
United Kingdom, judgment of 27 April 1988, Series A no. 131 § 52). CnenoBarensHo, y
3asBUTENBHUIIBI JIOJDKHA OblJIa UMEThCS BO3MOXKHOCTH OOpaIieHus: K 3pPeKTUBHBIM U
PAKTUYECKUM CpEACTBAM BHYTPEHHEW NPaBOBOM 3aIlUThI, CIIOCOOHBIM IMPUBECTH K
YCTQHOBJICHUIO ¥ HAaKa3aHUIO BUHOBHBIX, a TAK)KE K MPUCYKACHUIO UM KOMIIEHCAllUH, B
Hensx, npeaycMorpenHsix Crateeit 13.

195. OpnHako, mnpu OOCTOATENBCTBAX, KOIJa YroJOBHOE pacclieZlOBaHUE
MCUE3HOBCHUH M BEpOATHBIX yOmiicTB HedddekruBHo (cMm. §§ 133-135, 160) u kornma
3¢ (GEKTUBHOCTh JAPYTMX BO3MOXKHBIX CpEACTB 3alllUThI, BKJIIOYas oOpaleHue ¢
IpaXAaHCKUM HUCKOM, Obl1a nojopBaHa, CyJl CUUTAET, YTO rOCYAapCTBO HE BBIMOIHUIIO
cBoero ods3arenncTBa o Cratee 13 KonseHun.

196. CnenoBatenbHo, uMeeT MecTo HapyuieHne Cratbu 13 KoHBeHIMM B cOYeTaHUU
co Cratbsimu 2 u 3 KonBeHIuu.

197. Yto kacaetcs ccouiok 3asButTenbHUIBI Ha Crtatbu 5 u 8§ KonBenuun, Cyn
yKa3bIBaeT Ha CBOM BBIBOJBI O HAPYIIEHUU JaHHBIX HOpM (cM. Bbime §§ 178 u 189). B
cBeTe ykazaHHoro, CyJ| ojiaraet, 4To He BOSHUKAET OTAEIbHOTO BONPOCa O HapyIIEHUN
Cratbu 13 B couetannu co Ctatbsamu 5 u 8 KonseHmuu.

VIIL. COBJIIOJIEHUE CTATE 34 1 38 § 1 (a) KOHBEHLIUU



198. 3asgBuTenbHMULIa  yTBEp)KIAeT, 4TO HemnpexacrasiaeHue lIpaBurenbcTBOM
3anpomeHHbIX CyZoM JOKYMEHTOB, a MMEHHO MaTepuajoB YTrOJOBHBIX Jiel,
IPOJIEMOHCTPUPOBAIO He cobiofeHne oos3atenscTB [IpaBurenscrBa mo Craresam 34 u
38 § 1 (a) KonuBenuuu. Ona Takxke yTBepxkaaeT, 4yto Poccuiickoe IIpaBurtenbcTBo
HaApyLIWIO CBOU 00s3aTelIbCTBA HE MPENATCTBOBATH 3()(HEKTUBHOMY OCYILECTBICHUIO
IpaBa Ha HHAUBUAYalIbHOE oOpaieHue B Cyn. YkazanHble CTaTby MpelyCcMaTpuBaloT:

Cratbs 34

«Cyn MOXeT TpUHUMATh JKaloObl OT J000ro  (U3MYECKOro JiMma, Jr000H
HETPaBUTEIILCTBEHHOW OpraHM3alliy WM JI000H IPyIIIbl YaCTHBIX JIML, KOTOPBIE YTBEPXKAAIOT,
YTO SIBWJIMCH )KEPTBAMH HapylleHHs1 ogHol u3 Breicokux Jloroapusatomuxcsi CTOPOH X IpaB,
npu3HaHHBIX B HacTosied Konenuuu unu B IlpoTokonax k Heil. Beicokue JloroBapuparomuecs
CTopoHBI 00s3yIOTCSI HUKOMM O0pa3oM HE IPEIsITCTBOBATH 3(PPEKTHBHOMY OCYIIECTBICHUIO
3TOTO IIPaBay.

Cratbs 38
«1. Ecniu Cyn 00BsBIsET 5Ka100y MprueMIeMo, OH:

a) TPOJOJIKAET PACCMOTPEHHE JeNa C Y4acTheM NpeNCTaBUTEIeld 3auHTEepPEeCOBAHHBIX
CTOPOH H, €CIIM 3TO HEOOXOIHMMO, OCYILECTBISIET HCCICJOBAaHHE OOCTOSTENBCTB Jeia, VIS
3¢ (QEKTUBHOTO MNPOBEICHUS KOTOPOTO 3aWHTEpecOBaHHbIE [ocydaapcTBa CO37al0OT  Bce
HEO0XOUMBIC YCIOBHUS.

A. OTHOCHTE/IBHO NPEICTABJICHUS JOKYMEHTOB

199. Cyxa noBTOps€T, YTO MPOLIETYypa PACCMOTPEHUS KajJ00 OMpPEACIEHHOTO THIIa HE
BCErja Mmojpa3yMeBaeT MpUMEHEHHE MPUHIUIA B CHIIy KOTOPOTO JIHIIO, 3asBISIOIEE O
HapYIICHUH, 00S3aHO JI0Ka3aTh BBIABUHYTHIC OOBUHCHHS. UpE3BBIYAHO BaKHBIM IS
¢ dexTuBHON pPabOTHl CHUCTEMBl HHAWBHUIyalbHBIX OOpalleHui, MpeayCMOTPEHHOM
Crarbeit 34 KonBeHIuHM, SBISETCSs TO, YTO TOCYAApCTBa JOJDKHBI CO3/1aTh BCE
HEOOXOMMbIE YCIOBHS 7Sl HAANEXKAIIETro ¥ 3(pPEeKTUBHOTO pacCCMOTPEHHSI 5Kajo0.

200. Tannoe oOs3aTenscTBO Tpedyer or Bricokux JloroBapusaroniuxcsi CTopoH
CO3/1aHUA BceX HeoOXoAuMbIX ycnoBui ansa Cyza, He3aBUCHUMO OT TOTO, IPOBOJUT JTU OH
pacciieJoBaHHE MO YCTAHOBJICHUIO (PaKTUUYECKUX OOCTOSITENILCTB Ji€a WM BBIIOJIHSIET
cBOM (YHKIUU IO pPaccMOTpeHUI0 kanod. OCOOEHHOCTHIO MPOIENYpPhI, CBA3aHHON C
JienaMu, M0 KOTOPBIM WHIWBUIyaIbHBIC 3asBUTEIM OOBUHSIOT areHTOB rOCyJapcTBa B
HapyIICHUU UX TapaHTHpoBaHHBIX KoHBeHIIMEH mpaB, sIBISIETCA TO, YTO MHOTJA TOJIBKO
rOCyJIapCTBO-OTBETYMK MMEET JIOCTYN K WH(pOpMAIMH, CIOCOOHOW MOATBEPAWUTH WIIH
ONpPOBEPrHYTh JaHHble o0O0BUHeHHs. He mnpenocraBnenue IIpaBuTenbcTBOM Takon
UMEIOIICHCs Yy Hero MH(popManuu 0e3 yIAOBIECTBOPUTEIBHOTO OOBSICHEHHS, MOXET HE
TOJIKO TMPHUBECTH K 3aKIIOYEHHI0O O TOM, YTO OOBHUHEHHUS 3asgBUTENS XOPOIIO
00OCHOBAaHHBI, HO TaK)X€ MOXET HEraTMBHO OTPa3UThCA Ha YpPOBHE COOJIIOJIEHUS
roCy/IapCTBOM-OTBETUHUKOM €ro npenycMorpeHHbix Crateeit 38 § 1 (a) oOs3arenscTs. B
nene, Koraa kaioba mMoJHUMaeT Bompoc 00 3(PQEeKTHBHOCTH paccielOBaHMsA,
JOKYMEHTBHI YTOJIOBHOTO pACCIIEOBaHUS SBISIOTCS YPE3BbIUAWHO BaXHBIMU IS
YCTaHOBJIEHMsI (PAKTOB, U MX OTCYTCTBHUE MOKET BOCIPEIATCTBOBATH HAaJUJIEKaLIEMY
paccMoTpenuto kanoobl CyIoM, Kak Ha CTaaud MPHEMIIEMOCTH, TaK M Ha CTaJuH
paccMoTpenus o cymiecTBy (cM. Tanrikulu v. Turkey, ykazannoe Bebiie, § 70).

201. Cyn HamoMuHaeT O TOM, YTO OH HEOJHOKpaTHO 3ampammuBai y Poccuiickoro
[IpaBuTenbcTBa NpeaoCTaBICHNs] KO MaTEpUaIOB YTrOJOBHBIX €1, BO30YK/IEHHBIX B
CBS3M C HWCYE3HOBEHHMEM pOJCTBEHHUKOB 3asBuUTeNbHHIIBL. Copepxamuecs B 000MX
JieNax  JlokaszarenbcTBa cuuTanuch CyJoM HMEIOUMMHU  KJIIOYEBOE 3HAYEHHME IS
yctaHoBJieHHs (akToB mo aeny. OH Takke yKa3blBaeT Ha TO, YTO HAXOTUT MPHUYUHBI,
ykazaHHble [IpaBuTenbcTBOM Ui OTKa3a B IPENOCTABIECHUU  JOKYMEHTOB,
HegocTaTrouHbIMK (cM. Bbimie §§ 123 u 132). Ccbutasgch Ha BaXXHOCTh COTPYJIHHYECTBA
[IpaBurenscTBa  rocyaapcrBa-oTBETYMKA  JUIsl  IpeaycMoTpeHHoM — KoHBeHIuen



OPOLEAYPhl, YYHUTHIBAS CIIO)KHOCTH, CBSI3aHHBIE C YCTAHOBJICHHEM (PaKTHUECKUX
00CTOSATENHCTB 1O JIeNy Takoro poaa, Cyn cuurtaet, uto [IpaBUTETHCTBO HE BBITIOIHUIIO
cBoux 00s3aTenbeTB Mo Cratbe 38 § 1 KoHBEHIMY B CBA3M C HEMPEICTABICHUEM KOMUN
3anpomeHHbIx CyJoM JOKYMEHTOB B OTHOIICHWM Hc4Ye3HOBeHMs Caupa-XycelHa u
Canpn-Maromena IMakaeBbIX.

B.B oTHOmIeHMM BOCHPENSITCTBOBAHMS  OCYNIECTBJIEHMI0 MpaBa  Ha
HHAUBHUIYaJIbHOE O0palleHne

202. 3asBUTENbHULIA YTBEPXKAAET, YTO IMOXMILEHUE €€ MyXa, U €ro BEepOsSTHOE
yOuiicTBO, OB CBsI3aHBI € ero xanoboil B EBponeiickuii Cyn no [IpaBam Yenoseka u
MIpeACTaBISET co00H Tpydeiiiee HapyeHne 00s3aTenbcTBa Poccnn He MpensaTcTBOBaTh
HUKOUM 0Opa3oM OCYILECTBICHHIO TpaBa Ha MHIMBHIyajdbHOe oOpaiieHue. [lanee, B
000CHOBaHME YTBEp)KJIEHUN O HEHaJUIeKallleM Ha Hee JaBJICHHWH, OHA cociajach Ha
JIONIPOC, B XOZA€ KOTOPOro OHO ObLIO Ha Hee oka3zaHo. OHa TaKkKe yTBEpXKIAeT, YTO
HenpecTaBieHue [IpaBuTenbcTBOM, 0€3 JOCTATOYHBIX OCHOBAaHUM, 3allPOLICHHBIX Y
HEro JOKyYMEHTOB, TOMeIano eif 00ocHoBaTh ee TpeboBanus B Cy.

203. IIpaBUTENBCTBO CUMTAET, YTO KajloOa 3asBUTEIHHUIBI 00 OKa3aHHOM Ha Hee
JIaBJIEHUH a0COIIOTHO HEOOOCHOBAaHHA U HE UMEET MoJ| CO00M (haKTHUECKUX OCHOBAHUIA.
OHoO cocnanoch Ha OTCYTCTBHE B paMKaX MECTHOW MpOLETYypHl Kano0 3asBUTEIbHULIbI
110 JTaHHOMY I1OBOJY.

204. Cyn BHOBb NHOBTOPSIET, UTO BaKHEHIIUM Al 3(PpPexTUBHOU pabOThl CUCTEMBI
UHIMBUAYAIBHBIX oOpaieHuil, mnpeaycmorpenHoi Crartbelr 34, sBisercs TO, 4YTO
3asiBUTENIM WJIM MOTEHLUAJIbHbIE 3aABUTEIN JOJDKHBI HUMETh BO3MOXKHOCTH CBOOOJHO
oOpamiatbesi B UHCTUTYTh KOHBEeHIIMM, 0€3 OKa3aHUs Ha HUX JaBJIeHUA B JI0OoH (hopme
CO CTOPOHBI BJacTeW, MO OT3bIBY WJIM HU3MEHEHMIO UX Xajo0. B gaHHOM KOHTekcTe
«JIaBJIGHUE» BKJIIOYAET HE TOJBKO MPSAMOE MPHUHYKICHUE U SBHbIC aKThl 3allyTHBaHMA,
HO W JApYyrHe HEeHaJUIeKalliue HeTpsMble NEHCTBHSA WM KOHTAKTHI, MPEINPUHSITHIE C
LIeJIBI0 pa3yOeuTh WK pa3yBepUTh 3asgBUTENEH OT oOpallleHHs K CpelCcTBaM MPaBOBOM
3amuThl Konsenuuu. bosee toro, Bonpoc o0 ToM, ObUI U KOHTAKT MEXJY BIACTSIMH U
3asBUTEJIEM, PABHOCUJICH HEIIPUEMIIEMON MpakTHKe ¢ TOUkU 3peHust Ctateu 34, 10JKEH
OTpE/IEATLCS B CBETE OCOOBIX OOCTOSTENLCTB Jenia. B gaHHOM ciiydae, HEOOXOAMMO
NPUHUMATh BO BHMMAaHHUE YS3BMMOCTb JKaJOOIIMKA M €ro WIM €€ IO0JABEPKEHHOCTh
BJIMSIHUIO CO CTOPOHBI BiiacTel. [lpu npoBeneHuu paccienoBanusi, B KOHTEKCTE JONPoca
3asBUTENEH O MOJAHHBIX UMH B COOTBETCTBUM ¢ KoHBeHIMeH xanobax, 3T0 3aBUCUT OT
TOT0, OKa3bIBAJOCh JIU NPU JAaHHOW MPOIENype AAaBJIECHHE, KOTOPOE MOXET CUHTAThCS
(opMOlf HE3aKOHHOTO M HEMPUEMIIEMOrO JABJEHHUS, MEIIAIOIIEro OCYILECTBICHUIO
npaBa Ha WHIWBHUIyaIbHOE oOpamieHue (cM., Harpumep, Aydin v. Turkey, ykazaHHOe
Bole, §§ 115-117; u Salman v. Turkey, yxazannoe Bsite, § 130).

205. Ilo naHHOMY A€y, YTO KacaeTcsl yTBEPKIACHUM 3asiBUTEIbHULIBI O TOM, YTO €€
MYk OBUT 3aJlep’kaH B KadecTBe HakazaHus 3a oOpamenue B EBpomneiickuit Cyn, Cyn
OTMEYAEeT, YTO BBUly HenpeacTapieHus [IpaBuTeascTBOM MaTepraioB YroJOBHOTO J€sIa
00 WCYE3HOBEHHMU MYyka 3asBUTENbHUIBI, Cyad HE MOXET YCTAaHOBHUTH IOATUHHBIC
NPUYHHEI €To apecTta. B moboM ciydae, mpuHUMasi BO BHUMaHHUE BBIBOJIBI O HAPYIICHUU
Crareit 2 u 5 KonBenuuu B oTHOIIeHUU ncye3HoBeHus: Canna-Maromena Mmakaesa (cMm.
§§ 157 u 178), Cyn He cumTaer, 4YTO IpH OOCTOATENHCTBAX JAHHOTO Jeia, JaHHas
xanoba TpeOyeT oTaensHoro paccmorpenus no Crarse 34 KoneHuu.

206.Uro kacaercs kano0 3asBUTCIBHUIBI O CYIIHOCTH €€ JOIPOCOB
TrOCy/IapCTBEHHBIMU JODKHOCTHBIMU JHIIaMU, [IpaBUTENBCTBO OTpHIIAET, YTO KakKoe-
a0 maBieHUe ObUTO OKa3aHO Ha 3asBuTeabHUIYY. CaMa 3asBUTENHHUIIA HE COCIIANach
Ha KOHKPETHBIE yTrpO3bl WM APYTUE MOMBITKU pa3dydenuTs ee oT obpamenus B Cya, a
IPOCTO yKaszaja, YTO IOCYMTajJa MX 3aMEyaHUs KaK TOBOpSAIIME O TOM, YTO OHA
3amiaTuia  JIGHbrd Ui mojauu  skanoOel B EBpomneiickuit  Cyn. Ilpum  Takux



obcrositenscTBax y CyAa HET JOCTaTOYHOTO Marepuaia JUisi BBIBOAA O TOM, 4YTO
[IpaBUTENBCTBO TOCYJApPCTBA-OTBETUYMKA TAKKE HAPYIIMJIO CBOM 00S3aTeIbCTBA TIO
Cratbe 34 KoHBeHIUN.

207. Hakoner, 9To KacaeTcs CCBIIKM 3asBUTCHLHUIB HAa CtaThio 34 B KOHTEKCTE
HernpeacTaBieHus [IpaBUTENTLCTBOM JIOKYMEHTOB M3 MaTe€pUajioB yroioBHbIX aen, Cya
YK€ paccMOTpeNl JaHHBIA BONpoOC Bbilie, B KOHTekcTe Cratbu 38 KoHBeHUMH, U HE
CUYHUTACT, YTO 37€Ch HEOOXOIUMBI JOTIOTHUTEIIBHBIC BHIBOIBI.

IX. MIPUMEHEHUE CTATbU 41 KOHBEHIINU

208. Crarbs 41 KoHBeHLIMN NIpelyCMaTpPUBAET:

«Ecmu Cyn o0bsBiIseT, uto umeno Mecto HapymeHne Konsernnu i IIpoTokonoB K Hel, a
BHyTpeHHee mpaBo Bricokoit [loroBapuparomieiics CTOPOHBI IOIyCKaeT BO3MOXKHOCTH JIHIIb
YaCTUYHOTO YCTPAHEHHUS TMOCIeACTBUIl 3Toro HapymeHus, Cyn, B ciydae HEOOXOIHUMOCTH,
MPUCYKAAET CIIPABEUINBYIO KOMIICHCAIUIO MIOTEPIEBIICH CTOPOHEY.

A. Yuiep0
1. Mamepuanvuwiii yuepo

209. 3agBuUTeNbHUIIA TPEABSABISCT TpeOOBaHME B OTHOUICHWH yTpaueHHOMH
3apaboOTHOM TMIaThl ChlHA M MyXa C MOMEHTa HX apecta M IOCJIEIyIOIIEero
ucuesHoBeHUs. B oOmeit cinoxHocTH 3asBUTENbHHIA TpeOyeT KOMIEHCHPOBATh
2243004 pyOseli moa TaHHBIM 3aroyioBKoM (64654 eBpo).

210. Ona yTBep)KIaeT, 4To €€ ChIH MMeNl 00pa3oBaHHE CTOMATOJOra U HEKOTOpOe
BpeMsi paboTaJl B 3TOM KadecTBE 3a TOAOBYIO 3apaboTHyro miaty B 54 000 pyOueit.
VYuuTteiBas CpeAHION IMPOJOJKUTENBHOCTh KM3HU Ul >keHUMH B Poccum B 70 ner,
3asBUTETBHUIIA TIPEATNOJAraeT, YTo oHa (PMHAHCOBO 3aBHCENIa OBl OT ChIHA C JEeKaOps
2000 rona mo 2021 roma. Ero 3apa®oTku 3a yka3zaHHBIH MEPHOJ, C YUETOM €XKETOHBIX
12% wundnauuu, coctaBumu Ob1 4 414 760 pyGnei. 3asBuTeNbHULIA MOTIJa
paccuntbiBaTh Ha 30% OT 3TOI cymMMBI, uTO cocTaBmio Obl 1 470 567 py6ueit.

211. AnanoruyasiM  00pazoM, 3asBUTEIBHUIIA YTBEPXKIAET, YTO OHA MoOTIJa
paccuntbiBaTh Ha 100% 3apa®oTHOM MiaThl My’ka, KOTOPbI Obl IOJHOCTBIO COAEPIKA
ee M ceMblo. HecMOTps Ha TO, YTO K MOMEHTY 3aJiep)KaHus €€ MYK OblT 0€3paboTHBIM,
3asBUTENBHUIIA YTBEPXKIACT, YTO pa3yMHBIM ObUIO OBl OXKMIAaTh, YTO OH HAIIed Obl
pabory wu 3apabarbiBam Obl, MO KpaiiHEH wepe, OQUIMATBPHYI0O MHUHUMAJILHYIO
3apaboTHYIO TUIATy JI0 BBIXOJIa Ha MeHCcHIo B Bo3pacte 60 set B 2015 roxy. B urone 2002
rojga oguIMaTbHBIA MUHUMAJIBHBIA pa3Mep OmIaThl Tpynaa coctaBisul 450 pyOneit B
Mecsall W Obul yBenwueH B cpenHeM Ha 25% B 2002-2006 r.r. 3asBUTENbHHIIA
MPEAIOoIaraeT, 4YTo TaKOW MPUPOCT AOJKEH ucuuciaarbes 10 2015 roga, U yTBepKIaer,
YTO pe3ysbTaT cocTaBui Obl 772 437 pyoneil.

212. IlpaBuUTENbCTBO  CUMTAET  JaHHBIE  TpeOOBaHHUSA  OCHOBAaHHBIMH  Ha
MPEANOI0KEHUAX U HEOOOCHOBaHHBIMHU.

213. Cyna HanmoMuHaeT O TOM, 4YTO JOJDKHA IMPUCYTCTBOBATh 4YETKas MPUYMHHO-
CJICZICTBEHHAs! CBSI3b MEXY 3asBJICHHBIM TPEOOBAHHWEM CO CTOPOHBI 3asBUTEIBHUIBI U
HapymieHneM KoHBeHIMM, a TakXke TO, 4YTO 3TO MOXKET, B HaAJEXKaluX CilIydasx,
BKJIIOYAaTh KOMIICHCALMIO YTPAueHHBIX 3apa0OTKOB (CM., CpelM NMPOYMX HCTOYHHKOB,
Cakici yxa3aHHOE BbIlI€). YUWUTHIBas W3JI0)KEHHBIC BBILIE BBIBOJABI, JIEHCTBUTEIHLHO
UMeeTcsl TNpsiMasi MPUYMHHO-CJIECTBEHHAs! CBsI3b Mexay HapymeHuem Cratbu 2 B
OTHOIIEHHWU ChbIHA U MYKa 3asBUTEIBHUIIBI U YTPATON €10 (PMHAHCOBOM MOIIEPIKKHU,
KOTOPYIO OHHM MOTIJIM oKa3aTh. CyJ Takke CUMTAET, YTO yTpara 3apaboTKa TakkKe UMEeT
OTHOIICHHE K FKIMBEHIIAaM W CYHTACT Pa3yMHBIM TpEAIoyiaratb, 4To ChIH U MYXK
3assBUTENBHUIBI UMENU Obl 3apabOTKHU, W YTO 3asBUTENbHUIIA MOTy4Hia Obl OT HHUX



MaTepuaibHyl0  HoaaepxkkKy. IlpuHumMas  BO  BHMMaHHME  IIPEACTaBICHHbBIC
3asBurenpHULed N0KyMeHTh, Cyn mnpucyxnaer 3assurensHune 20 000 eBpo B
OTHOIICHUH KOMIIEHCAIIMM MaTepHalbHOTO yiepOa IuIroc Jr000i nmoaiexamuil yriare
C JaHHOW CYMMBbI HAJIOT.

2. Mopanvusiii ywepo

214. 3asButenpHuna Tpedyer kommeHcanuu 70 000 eBpo B cueT MOpaJIbHOTO
yuepba 3a cTpalaHus, TEpeHECeHHbIE €l0 B pe3yjibTaTe yTpaThl ChblHA U MYXa,
paBHOAYIIMS K HEW BIacTei, HempeJCcTaBlIeHHE HUMU HUHPOpMAlMUu O Cyapde ee
POJICTBEHHUKOB, HEBO3MOKHOCTH MTOXOPOHUTHh MX U TOTO, YTO €M MPHUILIOCH NOKUHYThH
cBoto Ponuny.

215. I1paBUTENBCTBO CUUTAET CYyMMY TpeOOBaHMS 3aBbIILICHHOH.

216. Cynom Obutn yctaHoBieHbl Hapymenuss Cratbeil 2, 5 u 13 B OoTHOUIEHHH
HENPU3HAHHOTO 33/I€p>KaHMs U MIPENAIIOJIaracMoOi CMEPTH ChIHA U MY>Ka 3asBUTEIbHULIbI
B pyKax BiacTeil. 3asBUTeNbHUIA caMa Obula IpU3HAHA KepTBOMl HapyuieHus Crareit 3
u 8 KOHBEHIMM B CBS3M C IIEPEHECEHHBIMU €I0 [yIIEBHBIMU IEPEKUBAHUSAMU U
TPEBOrOM M HE3aKOHHBIM BMEILIATEIHCTBOM B €€ MPABO Ha YBaXEHHUE >KUIUIIA. Takum
obpa3zom, CyJ mpu3HaeT To, YTO OHA MOHEcTIa MOPAIbHBIA yiepO, KOTOPhIA HE MOXKET
ObITh KOMIIEHCHUPOBAaH TOJbKO YCTaHOBJIEHHEM HapyuieHus. OH MNpUCYyXAaeT
3agsurtenbuune 70 000 eBpo mimtoc MO00H MOANEKAIMHA ymjaare ¢ JAaHHOH CyMMBbI
HaJIOr.

B. Pacxoapbl

217. Untepecsl 3asButensuunibl B Cyne npencrasimsiia SRJI. Ona yrBepkaaet, 4ro
pacxonpl €€ NpPEICTaBUTENIEH BKIOYAKOT CTOMMOCTb HMCCIeNOBaHWK B MHrymeruu u
Mockse B 50 eBpo/4ac, MOATOTOBKY IOPHUAMYECKUX JOKYMEHTOB IS MPEICTABICHUS B
EBponeiickuii Cya 1 B MecTHbIe oprasbl BiacT B 50 eBpo/4yac 1uia corpygHukoB SRJI u
150 eBpo/uac i pyKOBOISIINUX COTPYAHUKOB OpraHU3allu.

218. 3asBuTenbHMIIA MONpPOCHJIA KOMIEHCHpoBaThb e 15 759 eBpo B cBiA3u C
IOPUANYECKUMHU PacXo/laMu, BKIIOYas:

-500 eBpo 3a MOATOTOBKY IE€pBOHAYaJIbHOM Kajgo0bl 00 MCYE3HOBEHUM ChIHA
3asiBUTEIILHUIIBL,

- 1475 eBpo 3a NOATrOTOBKY IEPBOHAYAIBbHOM >kKajdo0bl 00 MCYE3HOBEHUM MyXkKa
3asiBUTEIILHUIIBL,

- 2250 eBpo 3a MOATOTOBKY IOJIHOW *ajoObl 00 MCUE3HOBEHMU €€ ChIHA U MyXkKa
3asiBUTEIILHUIIBL,

- 3400 eBpo 3a NOATOTOBKY JIOMOJHUTENBHBIX XOAAaTANCTB;

-1775 eBpo 3a MOATrOTOBKY OTBeTa 3asBUTEIBbHULIBI HAa MEMOpPAHIYM
[IpaBurenscTBa;

- 825 eBpo 3a MOATOTOBKY JOMOIHUTENbHOM nepenucku ¢ ECITY;

-2300 eBpo B CBsI3M C NOATOTOBKOM M NEPEBOJOM OTBETa 3asBUTEIbHUIIBI Ha
pemenue ECITY o npuemiemocTy;

- 1850 eBpo B CBsI3U C MOATOTOBKOM IOPUINYECKUX TOKYMEHTOB, PEACTABICHHBIX B
HaI[MOHAJIbHbIE IPABOOXPAHUTEIbHBIE OpraHbl;

- 1006 eBpo NOHECEHHBIX AIMHUHHMCTPATUBHBIX pPAcXoZ0B (7% OT IOPUIMYECKUX
pacxonioB);

-378 eBpo 3a ycnyru MeXIyHapOJHOHN CIIyKObl TOYTOBOM JOCTAaBKH JIOKYMEHTOB B
ECIIY.

219. IlpaBuTenbCTBO HE OCMAPUBANIO JE€Taleil MpEeACTaBICHHBIX 3asBUTEIbHUIICH
pacyeToB, OJIHAKO YTBEPXKAAJO, UYTO 3asBJICHHBIE CYyMMBbI SIBJISIOTCS YPE3MEPHBIMU IS
HEIPaBUTEIbLCTBEHHON OpraHu3alum, Tako kak SRJI.



220. Cyny cnemyeT YCTaHOBHTbH, ACHCTBHUTEIHHO JM OBUIM TOHECEHBI YKa3aHHBIE
3asBUTENBHUIICH PAcCXObl, U ObUTH I OHU HeoOxoaumbiMu (cM.McCann and Others
yKazaHHoe Bbille, § 220).

221. Cyn otMmevaer, 4To 3asBUTEIBHUIIA U €€ MYX BblIaIM JoBepeHHOocTH SRJI B
¢depane 2002 roma, ymoJHOMOYUB MX Ha MpelCTaBieHHEe WHTepecoB B EBpomelickoM
Cyne mno IlpaBam Yenoeka. Opranuzamus SRJI pgeiicTBoBaia B KadyecTBe
NpeACTaBUTENs] 3asiBUTEIBHUIBI B TedeHUE Bcel mnpoueaypel. Cya cuumrTaer, 4To
yKa3aHHBIC BBIIIIE CYMMBI PA3yMHBI.

222. Jlanee, cieayeT YCTaHOBHUTbH, ObUIN JIW PACXOMbl, TOHECEHHbIE 3assBUTENbHUIIEH
B IEJISIX TPEACTABJICHHS €€ 3aKOHHBIX MHTEPECOB MO Kanobe, HeoOxomuMbiMu. Cya
OTMEUAeT, 4YTO JAaHHOE JEN0 SIBISETCS JIOBOJBHO CJIOXHBIM, OCOOCHHO B BHUIY
«IBOWHOTO WuCYe3HOBeHUs». C Opyrol CTOPOHBI, MO HEMY HE paccMaTpPHUBAIOChH
OOJIBIIOTO KOJHMYECTBA JOKYMEHTOB, OCOOEHHO IMOCIE TMOJATOTOBKU MEPBOHAYAIBHBIX
JIOKyMEHTOB ¥ TIO3TOMY COMHEBAETCs, TPEOOBAIMCh U HA AAIBHEWIINX CTAIUSIX €T0
paccMOTpeHMs,  HMCCIEIOBaHHUSA M  MOArOTOBKA B  KOJIMYECTBE, YKa3aHHOM
MPEACTABUTEIICM.

223.Tlpu maHHBIX OOCTOSTENHCTBAX, NMPUHHMAas BO BHHUMaHUE MPEJICTABICHHBIE
3asBurenpHulield TpeOoBanus, Cyll YMEHBIIAET 3asBICHHYI0 CYMMY W TIPUCYXIACT
3asutenpHune 10 000 eBpo, 3a BeiueTOM 886 €BpO IOJYYEHHBIX €0 B KadecTBE
opunuyeckor momontu oT Coera EBporibl, BMeCTe ¢ MOISKAIUM YIUIaTe C CYMMBI
KOMIIEHCAIIMH HAJIOTOM Ha JOOAaBJICHHYIO CTOUMOCTb.

C. [IponienTHas cTaBKa

224. Cyqn cuMTtaer, 4TO NPOLEHTHAas CTaBKa J10XOJa C MOAJIEkKAIIUX OIIaTe CyMM
JoJDKHA 06a3upoBaThCs Ha cpeAaHeil kpenutHou craBke LlentpanpHoro banka EBporsl, k
KOTOPOM JTOJKHO OBITH 100ABICHO TPHU MPOIICHTA.

10 YKA3AHHbBIM BBILIE [TPUYNHAM CY I EAUHOI'JIACHO
1. YcranaBnuBaer HapymeHue Cratbu 2 KOHBEHLIMM B OTHOLIEHUM HMCYE3HOBEHMS

Cann- Xyceitna Mimakaena;

2. YcranaBnuBaet HapyuieHue Ctarbu 2 KOHBEHIIMHM B OTHOIIEHUU HEMPOBEICHUS
3¢ dexTuBHOrO pacciieoBaHus O00CTOSATENhCTB ucue3HoBeHUsi Caupa- XyceiHa
HMmakaena;

3. YcranaBnuBaet Hapymienne Ctathbu 2 KOHBEHIIMHM B OTHOIICHUHM WCYE3HOBEHHS
Caun- Maromena Mmakaena,

4. YcranaBnuBaer HapymeHue Ctateu 2 KoHBEHIIMM B OTHOIICHUH HENPOBEIACHUS
a¢dekTuBHOTO  paccienoBaHus  00cTOSATeNbCTB — Hcue3HoBeHUs  Caun-Maromena
Nmakaena;

5. YcranaBnuBaeT HapyHaICHUEC Cratbu 3 KOHBCHI_II/II/I B OTHOIICHHUH 3a$IBI/ITeJ'IBHI/II_U>I;

6. YcranaBnuBaet HapyuieHue Craten 5 KonBenuuu B oTHomenun Caunpa-XyceiHa
HNmaxkaeBa n B orHomrennu Cang-Maromena Mmakaesa;

7. YcTaHaBIMBAET, YTO HE BO3HUKAET OT/AEIbHBIX BOIPOCOB O HapyiieHuu CtaTbu 6
Kousennmu;

8. YcranaBnuBaet Hapymienue Ctateu 8 KonBeHiuu;

9. YcranaBnuBaer, uro uMeeT Mecto HapymeHue Cratem 13 KonBeHuuu B
OTHOIIIEHUH 3asBJIeHHBIX HapylieHui Crateelt 2 u 3 KonBenuuuy;

10. YcraHaBIuBaeT, YTO HE BO3HUKAET OTACIBHBIX BONPOCOB O HapyleHuu CTtaTbu
13 KoHBeHIIMM B OTHOILIEHUH 3asBICHHbIX HapyweHuil Ctareil 5 u 8§ KonpeHuuu;



11. YcranaBnuBaer, uro umeno Mecto He BeimmonHeHue Ctarbu 38 § 1 (a)
Konsennmu;

12. YcraHaBnuBaeT, 4TO0 HET HEOOXOAMMOCTH paccMaTpHBaTh OTAEIBHO >Kaloly
3asBurensHUIlbl 10 Ctathe 34 KOHBEHIIMH O TOM, YTO €€ MY>K OBLT 3a/Iep>KaH B CBSI3U C
obpamenuem B EBpomelickuii Cya, u o ToMm, urto [IpaBUTensCTBO HE MPEAOCTaBUIO
JIOKyMEHTOB W3 MAaTE€pUaJOB YTOJIOBHBIX JI€JI, U YTO HE MMEJIO0 MECTO HECOOIOJCHUE
Crateu 34 KoHBEHIIMM B OTHONICHMH KAIOObl 3asBUTENBHHUILI O JOIMpPOCe
opHUIINaTHFHBIMH JTOHDKHOCTHBIMU JIUIIAMU;

13. YcranaBnuBaer

(a) uTO TOCYIAPCTBO-OTBETUMK O0S3aHO BBHIMIATUTH 3asiBUTENILHULIE, B TEUEHHE TPEX
MECSILIEB C J1aThl BCTYIUIEHHs TocTaHOBiIeHNs Cyna B CHily, B COOTBETCTBUU cO CTaTbeit
44 § 2 KonBeHuH, CIEyIOINE CyMMBI:

(1) 20 000 eBpo (ABaaIATH THICSY €BPO) B CUET MAaTEPHAIILHOTO yIIepoa;
(11) 70 000 eBpo (ceMbAECAT THICSY €BPO) B CUET MOPAJILHOTO yIIIepoa;

(ii1) 9 114 eBpo (IeBATH THICAY CTO YETHIPHAIIATH €BPO) B KaUeCTBE KOMIICHCAIINH
pacxooB, MOJICKAIIYIO BEITUIATE HA OAHKOBCKUH CUET MPEACTABUTENS 3asIBUTCIIEHUIIBI
B Hunepnannax;

(1v) moOble HaJIOrH, KOTOPbIE MOTYT B3UMAThCS C BBIILIEYKA3aHHBIX CYMM.

(b) uTo MO McTEeYeHNH YKa3aHHBIX BBIIIE TPEX MECALIEB HA BECh MIEPUOJ 10 BHITLIATHI
HAa3HAYEHHBIX CYMM, Ha HHX IMOJJICKUT HAYUCICHHUIO MPOCTas MPOLECHTHAas CTaBKa
JI0X0/1a, B pa3Mepe, paBHOM CpefHen KpeauTHou craBke LleHTtpansHoro banka EBpornbl
IUTKOC TPU MPOLIEHTA.

BrinonHeHo Ha aHTIHIICKOM SI3bIKE, COOOIIEHO B MUCHbMEHHOM BuUae 9 Hos6ps 2006
rona, B coorBeTcTBUU ¢ [IpaBunom 77 §§ 2 u 3 Pernamenta Cyna.

Copen Hunbcen Kpucroc Po3zakuc

CekpeTtapb [Ipesunent





